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Executive Summary

llowing the Oral Presentation in June 1994, The
Panadian Society of Muslims has had the pleasure of
submitting its ‘Brief' (a written presentation) to the
Ontario Civil Justice Review Task Forcein the month of July
1994.

This ‘Brief' hasnow been officially released for the benefit of
the Canadian public generally and for the particul ar benefit of
the Muslim community residingin Canadaor other countries
of theworld.

Part | — Introduction

In order to support and reinforce‘ The Principlesto Guidethe
Review' enumerated by the Task Force, we haveincluded in
our review some of the general principles laid down by the
Zuber Report of 1987. These principles were described as
fundamental to the structure and management of the Justice
System: (@) courts are a necessary part of society; (b) they
ae a socia service; (c) they must have economic
accessibility; (d) they must be timely; and (e) they must
attract the best people with experience.

Courts cannot function in a vacuum without regard to the
needs arising as a consequence of structural and
compositional changesin society, e.g., thereligious needs of
Muslims who must govern themselvesby the Muslim family
law in their interrelationships of both a personal and
communal nature. Out of sheer necessity, the courts must
also take into account and be influenced by so many
considerations and elementsthat are extra-legal in character.

For instance, among other things, the system of
interpretation, philosophical assumptions, thetheoriesof law
and the styles of logical mapping which judges employ in
reaching legal decisions are all part of the practices and
conventions which surround statutes, legal rules and the
Constitution.

It isafact that fundamental principlesand issues arising out
of the concepts of democracy, equality, rights and duties,
justice, autonomy, sovereignty, secularism, guaranteed
freedoms, access to power, etc., become necessary for
discussion in order for the Muslims, as a religious minority
group, to air their difficulties and seek help from all three
areas of government—namely, the judiciary, the legislative
and the executive.

Part Il — Discussion

Object: To focus on discussion as to how certain
constitutional and other philosophical, extra-legal kinds of
important i ssuescometo bedefined and becomeconstructed
as areligious problem under conditions of liberal democracy
and its attendant secularism.

Astheterm‘sovereignty' isused in arelative rather than an
abstract sense, the sovereignty of one individual, one
community, or one level of government must be balanced
against the sovereignty of other individuals, other
communities—whether religious communities or other
kinds—or other levels of government.

This is borne out by the history of French Canada or the
Maritimes, the West or the Northern Territories, the
provinces or the federal government, Native people or
immigrants; all revolve around the search for asserting or
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claiming or fighting for their respective sovereignty. Asa
matter of historical fact, the sense of betrayal that all people
in Canada have experienced, at one time or another, can be
traced directly to the perception, whether correct or not, that
there is an inequality in the relationship of reciprocity and
mutuality that defines the social contract that links the
sovereignty of one people with other people.

Actually,itwould serveusall well toremember that the straw
that stirs the political/cultural chemistry of Canada and
Canadiansandtheir Canadianidentity istherankling problem
of sovereignty.

Since the issue of sovereignty also involves the desire to
have substantial control over, or play afundamental rolein,
shaping one's destiny, the concept of participatory
democracy also becomes relevant and deserving of
discussion.

Part lll — Treatment of Minorities

Forawell-rounded discussion, in thispart of our submission
we examine the relevant issues from three perspectives: (1)
Islamic, (2) International, and (3) Canadian.

Islamic Perspective

Itisafundamental principle of Islamic lawthat "in mattersof
this world, Muslims and non-Muslims are equal and aike."
Accordingly, Islamic law permits minoritiesto establish their
own private facilities (e.g., own tribunals, own judges and
own laws) for adjudication in order that they may lead their
lives in accordance with their own sense of justice in civil,
penal, religious and cultural matters.

Like any kind of arbitration system, such asystem of judicial
autonomy obviously has an element of privatization of
justicein that sense. But, inthiscontext, wemight add, there
is muchto besaid in favour of suchanimprovisation for, just
as is the case in other areas of competition, competition in
the area of the judicial system could lead to a heuristically
valuable process of cross-fertilization that generates
improvementsin the respective systems of justice.

Law exists in human society from time immemorial. Every
race, every region, and every group of men has made some
contribution in this sphere. The contribution made by
Muslimsisasrich asit isworthy and valuable.

Muslim personal law is an integral part of the religious
structure of I slam and the M uslimsare bound to observe and
obey Islamic law wherever they might be.

International Perspective

Treatment of minorities and the standard of equality or non-
discrimination as established by the U.N.O. are discussed
with reference to the findings of the U.N.'s Commission on
Human Rights, sub-commission on Prevention of
Discrimination and Protection of Minorities. On ‘Definition
and Classification of Minorities,' "multinational states' are
defined as the states "formed by two or more nations,
existing as different communities, €ach of which is aware
of—and desires to retain—its own distinguishing
characteristics." These states are then divided into two
principal categories, oneof whichisthosestatesinwhichthe
state reflects the culture of the predominant nation whilst
the others are considered minorities. In this context,
therefore, the majority group isthecultural, religious, ethnic
or racial group with the greatest power, not necessarily the
group with the largest number of members, in numerical
terms, in Canada.

Canadian Perspective

Thus, the British culture, as a power, predominates the
cultural landscape of Canada. The Muslims as a minority
group are thus marginalised, discriminated against and
unequally treated according to the U.N. Standards.

(Oppenheim's summarization of the protection of minorities
isalso discussed.)

Canada as a country committed to multicultural and
multiracia philosophy fareswell in thescale of thingswhich
reflect the de jure position. However, when it comes to
implementation of those commitments, there is much to be
desired.

"In the barnyard of democratic multicultural Canada,
some are more equal than others."

Francophones and Aboriginal people do enjoy autonomy of
their legal systems, whereas certain others, such asMuslims
and Jews, do not. They aredeprived of equal treatment even
in the spheres of personal/family laws.

Then we discuss why Muslim personal/family law is,
therefore, so important—not only to Muslims, but also to
Canada.

Part IV — Multiculturalism

We conclude that, in Canada, implementation of the
ideological rhetoricislacking. Consequently, thetheory and
practice of democracy as well as multiculturalism are at
variance.



The solution may be found in our willingness to apply and
meke full useof theprincipleof ‘ diversity of equality/equality
of opportunity' and extend the principl e of multiculturalismto
al cultural groups, instead of confining it only to three
charter groups: British, French and Aboriginal people.

The Muslim perspective and its understanding and
application or use of theterm‘ culture' ismuch moreextensive
initslength and breadth and depth dimensions. Itisapplied
tothewholehuman race, rather thanto thelimited endeavour
of only afew individuals or groups of individuals. Islamic
culture aims at nothing less than universal human
brotherhood.

Muslim personal/family law is an essential ingredient in the
total scheme of well-being of all humanity for alife of proper
equilibrium and co-existence.

Part V— Conclusion

In our conclusion, werefer tothreelegal authorities: TheOld
Testament, Exodus 18:13-27; the Quran, 5:45-51; and the
Canadian Constitution. They all have onethingin common:
al three of them recognize one important principle of
administration of justice. They all permit some form of
judicia autonomy and concurrent operation of multiplicity of
legal systems, to arelatively larger or lesser extent.

Mudims of Ontario are also trying to persuade the
government to extend some form of autonomy in respect to
Muslim personal/family law which they need as an
expression of worship and love of Allah—the two elements
inherent in its obedience. For Muslims, the sine qua non of
action is that it be undertaken with the intention of
submitting oneself to Allah's Will such that the action is
donefor the sake of Allah alone. When Muslims are forced
to resolvetheir conflicts under a system that is governed by
different motives, Muslims place their spiritual and social
lives in dire peril because they are thus made to submit to
that which is other than what Allah has ordained for those
who wish to submit to Him.

We have dealt with this issue in more detail under the
chapter of ‘ Religious Freedom: Some Problems.

Attention isalso drawn to the fact that, in the West, thereis
a serious lack of understanding of Muslim perspective in
matters of this nature. A pleais therefore made that it is
incumbent upon authoritative institutions such as the Civil
Justice Review Task Forceto help rectify this deficiency.

Part VI — Recommendations

Briefly, in point form, our recommendations are as follows:
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Appropriately amendthePracticeDirectionrecourt-
based A.D.R. Pilot Project to permit as an option
private arbitration for determination of matrimonial
matters. Where both parties are Muslim, they may
be permitted to enter into an arbitration agreement
to have matters determined in accordance with the
principles of Islamic law. A precedent of an
international arbitration case is cited in our
submission in support of this proposition.

Matters of Muslim intestate succession be
permitted to be settled in similar fashion. Changes
to the law will have to be made, if needed.

In cases of uncontested joint petition for divorce,
Marriage Officers appointed under the Ontario
Marriage Act be empowered to solemnize and
register Muslim divorces following procedures
similar to the procedures of The Marriage Act.

In case of uncontested joint petition for divorce,
both Muslim spouses be permitted to waive the
mandatory one-year separation requirement and/or
abridge the time for finalizing the divorce
proceedings.

As an aternative to private arbitration under a
court-based A.D.R. system, when dealing with
divorces where both parties are Muslim, an
independent, privatearbitrationsystemmanaged by
local Muslims be put in place on lines similar to
those followed by Muslim Marriage and Divorce
Act of Trinidad and Tobago. A summary of the
said Act isprovided in our submission.

As afurther alternative, fully incorporate Muslim
personal/family law into the regular Ontario civil
justice/family law system, thereby taking control of
the whole administration and enforcement of
Muslim family law provisions.

Extend the unified family court system to thewhole
of the province of Ontario.
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THE BRIEF

Part |

Introduction

In submitting our presentation to the Ontario Justice Review,
we have tried to always bear in mind, particularly in our
Conclusionsand Recommendations, the‘ Principlesto Guide
the Review' as enumerated by the Task Force—namely,
affordability,accessibility, timeliness, efficiency, streamlining
the process, and fairness. We also felt recalling certain
similar principles as delineated by the 1987 Zuber Inquiry
would be very useful. Hence, our decision to include an
introduction recapitul ating some salient points.

By an Order-in-Council passed on May 22nd, 1986, the
government of Ontario established an Ontario CourtsInquiry
under the guidance and direction of the Honourable Thomas
George Zuber to inquire into and report on, among other
matters, "any other matter affecting the accessibility of and
the service to the public provided by the Courts of Ontario.
One of the preambl es stated:

Whereas it hasbecome apparent that increasing demandsare
being placed on the Courts of Ontario as a result of
constitutional, |egislative changes and changes in Society.

The Report of the said (Ontario Court) Inquiry was released
in 1987. It stresses the point that certain general principles
are fundamental to the structure and management of the
justice system, and that they must alwaysbekeptinmindin
order to ensure that the system fulfils its ultimate purpose,
that of serving the public.

Courts Are a Necessary Part of Society (5.2)

The courts continue to exist because,
despite their problems, the people
have confidence in the integrity and
wisdom of the courts, and they
continue, in times of stress, to turn to
the courts for the vindication of their
rights.

The courts protect therights, liberties
and freedoms of citizens. The Courts
do not function in a vacuum; they are

an essential part of the government of our
society. Society cannot exist without
laws, and where there are laws there must
also be a method of fairly administering
these laws. The justice system is an
integral part of the process of governing.
It is, as Peter Russell states, the third
branch of government.

Emmett Hall, in his 1974 Report of the Survey of the Court

Structure in_Saskatchewan, described the function of the

courts asfollows:

The courts of law occupy the pivotal pointin
the scales of justice. They apply the concept
of the "rule of law" rather than the "rule of
men" to the controversies which men and
women cannot otherwise settle peacefully.
They represent the substitution of the
authoritative power of reason, knowledge,
wisdom and experience to the settlement of
conflicts between citizens and between the
state and its citizens."

In an earlier era, much of thelaw administered
by the Courts was customary law—common
law and equity. In modern times, however,
statute law has become amuch greater source
of the law administered by the courts. The
Canadian Charter of Rightsand Freedoms, the
new family law regime, The Y oung Offenders
Act, areall examplesof legislation which have
added greatly to the work of the courts.

Courts Are a Social Service (5.3)

Courts exist to serve the public. Lawyers,
judges, court registrars and court clerks all
serve the justice system, which in turn serve
the public.....It is the opinion of this Inquiry
that the principle that court exist for the
benefit of the litigants and the public is one
which mustbe kept in mind whenever reform
or restructuring of the Courts is under
consideration.

The Inquiry further stated, in order to stress the point
emphatically that "not only counsel should becastinasocial
servicerole, but that the entire court system has a purpose
only to the extent that it serves the community."

If the general public are the people for whom
the court are designed, then the principles
governing the structure of the courts should



take their needsinto account. Thegeneral
public are not concerned with the prestige
of any given court, they merely want to
understand the system, to have access to
the system, and to have their problems
dealt withproperly, efficiently and quickly.

Economic Accessibility (5.7)

Economic accessibility ispossibly themost important type of
access to the courts. Inrecent years, economic accesstothe
courts hasin large part becomethe preserve of thevery poor,
who can apply for legal aid, and the rich, who can pay their
own way. Themiddleclassare sometimesrequiredto absorb
| osses that they could haverecoveredin Court, except for the
fact that the cost was prohibitive.
It was therefore recommended that

.. .the court system should be made
economically accessible to people of
al income levels. In order to provide
such aservice, an affordable court will
have to be a court with simple
procedures so that people can
represent themselves, and have
sufficient jurisdiction so that most
cases can be dealt with there.

Timeliness (5.8)

In civil cases, the pace of litigation is largely controlled by
the parties themselves. However, the system must provide
procedures and mechanisms whereby the cases can be
processed (within reason) as fast as the parties wish.

Courts Must Attract the Best People (5.9)

Courts operate best when they are
staffed by experienced people.
People become experienced,
however, when they have worked in
the system for a number of years.

A careful study and analysis of what has been said above
leads us to seriously take note of several important points.
Thegeneral conclusion, being themost important one, isthat
al matters of justice, in some form or other, relating to the
‘service to the public', fall within the purview and general
jurisdictions of the Courts of law. Included among such
matters, and of particular significance, are those mattersthat
relate to various aspects of adjudication arising out of the
constitutional and legislative changesaswell as‘ changesin
society', for the ultimate purpose of the justice system which
includes courts, is to operate not only as an important third
branch of government, but also to provide a ‘social service'
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to the community at large. Being a necessary ‘part of
society’, the courts cannot function ‘in a vacuum' without
regard to the changes—particularly structural and
compositional changes—in an evolving society such as
Canada. Consequently, multiculturalism and the diverse
needs of the new citizens (e.g., the religious needs of
Muslims who must be governed by the Muslim family law in
their internal, personal and communal inter-relationships
and interactions) cannot be taken lightly or marginalized by
Ontario courts. If the rights, liberties and freedoms of all
citizens are to be protected by the courts, the courts cannot
disregard the necessity of interpreting The Charter of Rights
and Freedoms asit relatestorights, libertiesand freedoms of
the new citizens in the context of their religious and cultural
backgrounds. Obviously, it is not just the Canadian
Constitution but it is all laws of the land which have to be
interpreted and construed in amanner that is consistent with
the true spirit of justice and fairness inherent in the
guarantees of The Charter of Rights and Freedoms. And
since this cannot be done in a vacuum, out of sheer
necessity the courts must take into account and be
influenced and affected by so many considerations and
elements that are extra-legalin character. Asour paper Oh!/
Canada! Whose Land, Whose Dream?* points out, among
otherthings, the systems of interpretation, the phil osophical
assunptions, the theories of law, and the styles of logical
mapping whichjudgesemploy inreaching legal decisionsare
part of the practices and conventions which surround
statutes, legal rulesand the constitution. However, they are
not themselves either statutory in character (a legal rule
which has been clearly articulated as such and which is
legally incumbent uponjudgestofollow), or constitutional in
character.

Judges of the Court are, of course, empowered to make
judgements on legal issues and are permitted judicial
discretion in reaching such decisions. Although judicial
discretion is integral to the process of generating legal
decisions, this discretionary exercise is functionally
dependent, as stated earlier, on a whole set of considerations
that are extra legal in character. When this discretionary
power is exercised in conjunction with the courts' normal
function of interpreting the law, the judges are in effect
performing alegislativetype of functionin making new laws.
Thisiswhy it issaid that what the judges SAY is the law, is
what the law is! Even mandatory provisions of the
Constitution empower and require the courts to exercise a
very broad measure of discretion in interpreting the law.
Take Section 2 of The Charter of Rights and Freedoms, for
instance. It providesthat:

The Charter shall be interpreted in a manner
consistent with the preservation and
enhancement of the multicultural heritage of
Canadians.
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Such an extensive use of discretion made available to the
courts enables them, in effect, to make ‘ new' laws.

Taking into account the very inevitable nature of the

influence and impact of these extra-legal considerations on
the thinking and modus operandi of the courts, it also
becomes quite obvious at the very outset, when one sits
down to calmly contemplate on what a Civil Justice Review
could and would entail, that many of the issues and topics
which such abroad re-examination of thecivil justice system
encompasses are quite complex and far reaching in scope.
Then, additionally, one also becomes conscious of the fact
that there are many different perspectives one could choose
as ameans of engaging and examining such issues and such
avariety of topics.
In view of such considerations, it became quite obviousthat
Muslims, as a religious minority sector of the Canadian
citizenry must make efforts to bring it to the attention of all
branches of the government that some of their difficulties, as
acultural group, must be examined and understood and taken
note of and understood by others as well, in the context of
not only the Constitution, The_Charter of Rights and
Freedoms and all other relevant laws of the land, but also in
the context of the so-called ‘extra-legal' and philosophical
basic constitutional concepts of: rights, freedom, equality,
justice, democracy, sovereignty (bothinthetraditional sense
and in the sense of limited ‘autonomy' accorded to
individuals, groups, minorities and other collective organs),
and secularism with all the ramifications of its abused form,
e.g., oversecularism and biased interpretations, distribution
of power as well as access to power and acceptance in the
halls of power, be they legidlative, executive or judicial halls
or power houses.

Having become cognizant of such complexities and such a
diverseset of considerations, philosophical and extralegal as
well as constitutional and legal, the Canadian Society of
Muslims was prompted to begin thinking seriously in terms
of exploring ways and means to seek solutions to the
Muslim Community's major problems in the context of its
‘minority-living' in Canada. Consequently, the Canadian
Society of Muslims have been busily engaged in setting in
motion a variety of activities including the issuance of a
discussion paper under the title of Oh! Canada! Whose
Land, Whose Dream? The basic approach of this
Discussion Paper, in general, and its exploration of the
principles underlying democracy and the treatment of
‘minorities,’ including religious minorities, and the notion of
multiculturaism, in particular, is mainly of a philosophical-
cum-legal nature. Therational e behind adopting thistype of
approach, as stated inthe ‘ Conclusion' of that paper, isto be
found in our belief that, in the words of M. Hamidullah:

The vitality of asociety, apeople or a
civilization dependsin alarge measure

on the philosophy of life conceived and
practised.?

A good deal of the contents of this Submission, particularly
Part Il and Part Ill, consists of an amost verbatim
reproduction of the material excerpted or culled mainly from
two of our publications: the Oh! Canada! Whose Land,
Whose Dream? paper and Treatment of Minorities—The
Islamic Model® Thisisdone mainly with aview to not only
retaining the original flavour of those passages, but also to
avoid re-inventing the wheel, so to speak. In order to avoid
cluttering up the visual landscape of such reading material,
al these verbatim excerpts will not follow the conventional
practice of using quotation marks, as most of it, as stated
earlier, is taken from the Society's own published literature.
Excerpts from other sources will be duly and appropriately
acknowledged, as and when required. Such other sources
which are originaly acknowledged in the Society's
publications will not again be acknowledged or referenced
separately in this presentation.

Part Il

General Discussion of Certain Fundamental Principles
and Basic Issues Underlying the Plea for

Recognition and Implementation of Muslim
Personal/Family Law

Introduction

The object of this submission is to focus on a brief
discussion of how certain constitutional, philosophical and
extra-legal sets of issues came to be defined and became
constructed asareligiousproblemunder conditionsof liberal
democracy and its attendant offshoot environment of
secularism.  The importance and relevance of such
discussion becomes clearly established when onetakesinto
account therealities of the evolving process of asociety and
then one sees in that context how a system of law and
justice, including the Ontario Civil Justice System, cannot
effectively fulfill its mandate of providing its own brand of
public social service (i.e., legal service) without responding
to the changing needs of the society in atimely manner.

Oh! Canada! Whose Land, Whose Dream?

Such arguments and points of discussion were originaly
intended to be, and they were as such, published as a paper
which delineated away of looking at various aspects of the
constitutional problems besetting the country at that time
andwhichare, infact, persisting to annoy and frustrate many



a Canadian even now. Itoffersacritical analysisof anumber
of problemswhichwebelievehaveplayed afundamental role
in creating and shaping the crisisfacing Canadians—acrisis
that envelopes all facets of the Canadian system of
Confederation. It isaffecting not only the courts, the justice
system and the Constitutional arrangements, but also the
political, cultural and religious aspectsof our lives. After al,
al societies, particularly the Confederation type, evolve
through recurring crises of thiskind. Ontario's Civil Justice
Systemis no exception to this general rule. Such crises are
not necessarily disasters-in-waitingor harbingersof crippling
sociological diseases—not all the time, anyway. Fervent
activities involving crisis of change are also indicative of
strength, good health, robust attitudes and willingness to
tackle the new challenges.

Our reasons or rationale for inclusion of such a discussion
intothispresentation of oursto the Civil Justice Review Task
Force are twofold:

1. Ourdesire and earnest hope to invite and engage the
Task Force, and by extension the governments of
Ontario and Canada, aswell asthe Canadians at large,
in seriously taking into consideration the vital pro and
con aspects of these discussions. These discussions,
as can bereadily seen, are asvalid, as relevant and as
important today in relation to the Civil Justice Review
as they were then (i.e., when our paper was first
produced) in relation to the constitutional review.

2. These discussions are intended to engage us into
taking cognizance of those aspects of extra-legal-cum-
philosophical general issues and considerationswhich
play a very important role in the interpretational and
decision-making function of the court system. Asindi-
cated earlier in the Introduction (Part 1), al kinds of
important philosophical assumptions, the theories of
law, and the styles of logical mapping have their own
influence and persuasive impact not only on the
decision-making process, but also on the modus
operandi of the court system. And the courts cannot
operate in a vacuum with a nonchalant disregard for
such powerful background influences. Moreover, as
the Zuber Inquiry's Report clearly points out, public
service being the aim and purpose or the ideal, courts
cannot fulfill their obligation to the society by not
taking seriously the changes, particularly the rapid
changes, and new developments in the philosophical
and cultural landscape of the Canadian society.
Multiculturalism with its attendant impact on the
changing needs of both the new immigrants and the
adherents to a variety of old conventional and new
radical religious philosophies and traditions are only
one glaring example of the rapidly changing ethnic,
racial and religious landscape of Canada.

v

As interested observers and participants in the
socia/political fabric of Canadian life, we, to borrow the
vernacular of sports, havetriedto call thingsaswe seethem.
We realize some of these judgement calls may well upset
some segments of Canadian society.

The intention underlying such judgement calls is neither to
insult nor to vilify any group. In fact, to continue with the
analogy of sports, by citing apparent infractions concerning
the spirit and substance of democratic principles, we,
somewhat likereferees, are not making any moral judgements
about theintegrity of the people or groupsto whom some of
the remarks are addressed. Our remarks are directed at
drawing attention to the inappropriateness of the behaviour
involved, according to our understanding and interpretation
of the rules and character of the democratic game.

As Canadians, we subscribe to the general idea of
democracy. At the same time, we believe many of the
political practices, institutions and processes which exist in
Canada fall far short of the promise and potential that
democratic theory has for meeting the social and political
needs of atruly multicultural society. Radical reconstruction
of the Canadian Constitution is necessary, but such
reconstruction must be built upon a thoroughly democratic
foundation.

Multiculturalism cannot survivein an environment that pays
only lip service to the underlying principles and values of
that philosophy. The principles and values of multicultur-
alism must be put into everyday practice.

As to our discussion of democracy, a word of caution
should be mentioned in relation to the idea of ‘ sovereignty'.
This cautionary note may prevent much misunderstanding
during the discussion which follows.

In any democratic setup, sovereignty is a structurally
complexidea. Many people have different ideas about its
character and scope. However, as used in the current docu-
ment, it must always be understood to be a relative and not
an absolute term.

The shape which sovereignty assumes in any given socio-
political context must always be a function of the dialectic
between the rights and duties of care of the participantsin
that context. Consequently, the sovereignty of one
individual must be balanced agai nst the sovereignty of other
individuals. Moreover, the sovereignty of one level of
government must be harmonized with the sovereignty of
other levels of government. The same holds true with
respect to the sovereignty association of communities and
various levels of government.



8

However, nothing in the ensuing discussion of sovereignty
or related ideas should be construed as advocating either
some form of anarchy or the break-up of Canada. Canada
must remain whole and united, and it can accomplishthis, we
suggest, throughthecombination of constrai ntsand degrees
of freedom permitted by the principles and proposals put
forth in this paper.

Sovereignty: A First Encounter

To begin with, let us examine the areainvolving the issue of
personal autonomy as a basic expression of participatory
democracy. Recently, the British Columbia Supreme Court
handed down a decision which denied the land claims of a
group of Native people. The essence of the court's decision
isthat the Native land claims had no merit since such claims
had all been extinguished during colonial times. Thisact of
extinguishing was accomplished by those who were acting
on behalf of the authority of the sovereign power of theKing
or Queen of England.

The apparent ethnocentric prejudices that are ingrained in
certain aspects of Canadian society and which are reflected,
unfortunately, in the judgement of thelearned justicesof the
B.C. Supreme Court run so deeply that many people do not
seem to have properly appreciated just how revealing the
court's judgement is about the assumption underlying the
world view of many Canadians concerning Native peoples.
Moreover, the court's judgement is not an isolated
phenomenon. Other judges and governmental officialsin
other localities and times have made statements or rendered
judgements which are similar to that of the British Columbia
Supreme Court.

The sovereignty of apeopleisnot afunction of law. Itisan
apriori given that has been recognized, appealed to, alluded
to and invoked across thousands of years and in virtually
every society about which there exists recorded knowledge.
In fact, the roots of thisapriori principle are so fundamental
and so pervasive to the human condition that no one has
been able to mount a plausible, let alone convincing,
argument that would justify thedenial of such sovereignty in
a way that would be acknowledged as a tenable
philosophical position by most people. The central
importance of this issue of sovereignty also is reflected in
every kind of human rights document that has issued forth
from the United Nations and its predecessor, the L eague of
Nations.

Lawispredicated on, and presupposesthe existence of, such
sovereignty. Law is derivative from sovereignty. Indeed,
although one can conceive of sovereignty without law, one
cannot conceive of law without presupposing the existence
of asource of sovereignty to generate such law. Law does
not generate itself.

Legitimate constraints and limits can be placed on the
exerciseof sovereignty only through mutual agreement. This
sort of reciprocity isexhibited in the case of asocial contract
between an individual and the larger community in which
both parties agree to restraining themselves in certain ways
in order to preserve the autonomy and integrity of theother
party to the agreement. Each party has rights in such an
agreement. Each party has duties of care with respect to the
other party under the reciprocal character of the agreement.

However, the willingness of a person or people to accept
constraints upon one's sovereignty should not be confused
with the idea of extinguishing a people's sovereignty. The
latter ideais a figment of the fevered imagination of those
who would shamelessly, and with an inflated sense of self-
importance, try to rationalize their attempts to deny, if not
usurp, the sovereignty of another people.

Neither the Supreme Court of British Columbia, nor the court
system of any province, nor the Supreme Court of Canada
has any jurisdictioninthematter of thesovereignty of Native
peoples. In and of itself, the sovereignty of the Native
people is entirely extra-legal in character. However, as
indicated earlier, the trappings of legitimate legality arisein
conjunction with the sovereignty of Native peoples only to
the extent that, of their own free will and volition, Native
peoples agreeto enter into asocial contract with the peoples
of Canada. This contract gives expression to the sort of
constraints on sovereignty which are deemed necessary in
order to protect and, where possible, enhance the integrity,
autonomy and access toreal power of therespectiveparties.

Unfortunately,historically, thenon-nativepeopl esof Canada
tend to have misconstrued and misunderstood the nature of
their rel ationship with Native peoples. Theformer havebeen
inclined to consider themselves the superior, ‘civilized',
divinely favoured party which has the right to impose their
values, policies, programmesand will onthe Native peoples.
In short, most non-Native peoples of Canada believed they
alone had sovereignty. For the most part, there has been a
dearth of any semblance of mutuality and reciprocity which
has characterized theintentions and attitudes of non-Native
peoples in their dealings and interactions with Native
peoples on the issue of sovereignty.

Theresolution of the sovereignty problem of Native peoples
is complicated immeasurably by the fact that money, natural
resources and land have becomeinextricably caught up with
the issue of sovereignty.In fact, for Native peoples, theland
plays a central role in their spiritual traditions, since it isa
sacred responsibility that has been entrusted to them. They
are the trustees of the land over which they have authority
and on which they live their lives. If they are denied the
capacity to nurture their relationship with the land and to
fulfill their spiritual responsibilitiesastrustees, thenthey are



being denied the opportunity to pursueafundamental aspect
of their religious tradition.

Presumably, Native peopleswill be prepared, asthey always
have been, to enter into a form of social contract with the
non-Native peoplesof Canadainwhichreciprocity, mutuality
and co-operation become the central shaping forces of that
contractual process. Thismeansthat the Native peopleswill
have to assume certain kinds of restraints upon their
sovereignty and, therefore, they will not get everything they
would like or to which they, morally, may be quite entitled.
However, there must be a reciprocity to this constraining
process. Thismeansthatal non-Native Canadiansaregoing
to have constraints placed on their sovereignty aswell with
respect to the Native peoples, if we are to resolve the
problemin as equitable a fashion as possible under a very
complicated and messy set of circumstances. Thisislikely
not going to beapain-freeprocesson either side. For further
discussion, please refer to the section of the chapter under
the heading ‘ A Possible Solution' in our paper Oh! Canada!
Whose Land, Whose Dream?

Canadian Identity

This principle of sovereignty, and its attendant problems,
actually goesto the heart of who weareas Canadians. Being
a Canadian is not about the CBC, ViaRail, the National Film
Board, the RCMP, the Maple L eaf Flag or any other symbol
one cares to choose as that which helps bind us to one
another and hel psdefine our collectiveidentity as Canadians
rather than as something else.

Whether we are taking about regions, provinces,
municipalities, ministries, institutions or the federal
government, wearetalking about family, and weinteract with
the members of that family in a way that we don't interact
with governments and people beyond our borders. The
affection, pride or exasperation we feel toward one another
has a political/cultural chemistry of its own that is not the
same as the sort of chemistry that is generated by the
affection, pride or exasperation one may feel toward other
peoples. The straw that stirsthe political/cultural chemistry
of Canada and Canadiansis the problem of sovereignty.

The history of French Canada or the Maritimes; theWest or
the Northern Territories; the provinces or the federal
government; Native peoples or immigrants—all revolve
around the search for asserting or claiming or fighting for
their sovereignty. The story of Canada is a story of the
attempts, failures and successes of a variety of peoples as
they sought to enter into a social contract with other
peoples. Such asocial contract emphasized areciprocity or
mutuality of understanding and, therefore, a concomitant
willingness to place constraints on their respective
sovereignties in order to work out asystem of rights, duties,
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freedoms and responsibilities which would enhance the
quality of sovereignty of the parties involved in that social
context.

The sense of betrayal that all peoples in Canada have
experienced, at one time or another, can be traced directly to
the perception, whether accurate or not, that there is an
inequity in the relationship of reciprocity and mutuality that
defines thesocial contract whichlinksthe sovereignty of one
people with other people. Essentialy, this meansthat when
apeoplefeel betrayed, they feel they haveplaced constraints
on their own sovereignty as a people which either: (a) are
not being reciprocated by others; or, (b) are not leading to a
sufficient level of enhancement in the quality of that aspect
of their sovereignty which is not under constraint.

Sovereignty and Democracy

The issue of sovereignty involves the desire to have
substantial control over, or play a fundamental role in,
shaping one's destiny. Sovereignty involves the desire to
have access to, and the opportunity to exercise, real power.
Such power enables one to structure, orient and colour the
character one's living will assume. Having access to real
power in an unmediated fashion goes to the heart of the
difference between representational and participatory
democracy.

Representational democracy i sabout peoplegiving up power
to other people, i.e., the elected officials and those whom
these elected officials appoint or hire. Representational
democracy is mediated by, and filtered through, the
understanding, likesand dislikes, weaknessesand strengths,
ambitions and visions (if not delusions) of the people who
are seeking power through elected office. Representational
democracy does for the few—namely, the elected officials
and their appointed hel pers—what participatory democracy
intendsfor themany: namely, to provide accessto the power
which is necessary to work toward controlling one's own
sovereignty.  Representational democracy is indirect,
unresponsive, and focuses on channelling power through
the few. Participatory democracy is direct, responsive and
focuses on sharing power with the many through avariety of
channelsthat are specifically designed with such sharingin
mind.

When the members of the Supreme Court make judgements,
or when Parliamentary committees cast votes, or when
governmental boards and commissions arrive at decisions,
although the rule of the majority holds within the restricted
confines of the court, committee, board or commission, there
is no guarantee that the respective judgements, votes and
decisionsreflect thewishes of themajority of the population.
Consequently, all of these narrowly construed powers of
majority rules constitute potential sources of encroachment
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upon the sovereignty of the people of a nation, province,
region or municipality.

The individual often has little or no power to shape,
constrain, modify or resist the aforementioned sorts of
judgements, votes and decisions. Moreover, unless
provisions are established that permit individuals, within
certain limits, to have direct, unmediated access to the kind
of power that will give them the opportunity to shape,
constrain, modify or resist the process of realpolitik, then
democracy becomes a vacuous exercise for the mgjority of
people.

The operative principle in a democracy is not that the
majority rule. Instead, what actually rules is a set of
principles to which the overwhelming majority of the people
agree or to which they are committed asameans of defining,
establishing and regulating the social contract that
underwrites a democracy. This set of principles both
determines boundaries of constraintsaswell as providesfor
a spectrum of degrees of freedom within which, or through
which, individuals and the collective pursue their respective
sovereignties.

Presently, the Canadian public, on both an individual and a
collectivebasis, isindicatingthat it haslost confidenceinthe
capacity of the current approach to democracy in Canadato
be able to resolve the problems which presently exist with
respect to various aspects of the social contract—a contract
that is supposed to bind us together within a common
democratic framework.

In order to provide a balanced perspective for a better
understanding of democracy and its principles, in the
following two chapters under the headings of ‘Rights and
Duties of Care' and ‘Diversity of Equality: A Principle', we
are adding another aspect of our discussion taken from our
publication Oh! Canada! Whose Land, Whose Dream?
relating to rights, duties, equality and majority rule.

Rights and Duties of Care

Another one of the buzz words of the mythology of
democracy isthat of theideaof rights. Everyonelikestotalk
about and assert their rights. Rights are expressions of our
sovereignty as individuals and, therefore, we are jealous
about any intrusion onto that sovereignty by the denial or
undermining of our rights. On the other hand, an
unrestrained and mindless assertion of rights on the part of
everyone is tantamount to chaos and anarchy.

Thereality of our situationisthat not everyone's‘rights' can
be honoured simultaneously. The claimed rights of one
person often clash with the claimed rights of another person.

At a more fundamental level, democracy is not primarily
about rights, per se. Democracy is about the search for a
balanced, principled way of, on the one hand, protecting
rights whenever possible and, on the other hand, of
providing various means of resolving competing or
conflicting claims of rights.

Unfortunately, peopl e often conflateand confuserightswith
their interests, desires and likes. Many people seem to
assume that if they areinterested in something, or desireit or
likeit, then, somehow, there must be aright that entitlesthem
to pursue that interest, desire or like in an unhindered
manner. Rights, however, are not afunction of just any sort
of interests, desiresor likes.

Rights are about the constrai nts and degrees of freedom that
areto structure our interactions with one another within the
framework of the social contract to which we agree as a
means of making government and society possible. Rights
are about the sovereignty of the individual, but rights also
are about the sovereignty of thecollective. Rightsare about
the search for win-win situations such that the quality of
sovereignty of both individual and the collective can be
advanced and enhanced simultaneously.

Theideaof rights, in and of itself, will not point the way to
how to go about resolving disputes concerning conflicting
and competing rights. Another concept is necessary. This
additional concept might be referred to as having a ‘duty of
care'. Inorder for the sovereignty of both individualsaswell
asthecollectiveto beprotected and enhanced, there must be
abalance established between rights and duties of care.

The social contract is not just about demanding rights. Itis
also about reciprocity. Reciprocity requiresoneto undertake
the responsibilities of various duties of care toward other
individuals and society in general.

Duties of care are not restricted to active respect for, and
implementation of, therightsof other individual sor therights
of the collective. Duties of care are rooted in an
understanding that acknowledges the need for sacrificing,
within certain parameters, one's own interests. Duties of
careinvolveawillingness, under variousconditions, toplace
constraints on one's sovereignty in order to both enhance
thequality of thecollectivesovereignty aswell astoincrease
the likelihood that the quality of one's own long-term
sovereignty will be enhanced. A duty of careisthefingerin
the social dike which keeps out the relentless ocean of
competing and clashing claims of rights. Duties of care
reflect a sensitivity and responsiveness to the kinds of



economic, social, cultural, physical, political, mora and
intellectual destruction that can be wreaked on others by a
self-centred insistence on one's rights irrespective of the
costs. Duties of care are an index of the preparedness of
both the individual as well as the collective to take on the
responsibilitiesinherentinnot just makingthesocial contract
work, but in helping it to flourish.

Diversity of Equality: A Principle

Along with ‘majority rules and ‘rights', ‘equality' isafurther
entry in the lexicon of democracy. Usually, people
understand equality to mean that everybody must betreated
in exactly the sasme way. Another way of giving expression
to the idea of equality is that no one should be given an
unfair advantage or opportunity that permits him/her to

enhance his/her position or circumstances at the expense of

otherpeople. Alternatively, equality alsorefersto protecting
people against being unfairly disadvantaged with respect to
opportunity, status, treatment, and so on.

A key feature of theidea of equality isafunction of what is
meant by, say, being given an unfair advantage or being
unfairly disadvantaged.  Moreover, implied in this
judgement of unfairnessisthe ideathat standards or criteria
of fairness exist by means of which one can distinguish
between, on the one hand, fair and unfair advantages, or, on
the other hand, fair and unfair disadvantages.

In fact, real equality may only be possible in some, perhaps
many, cases if one offers people an opportunity to choose,
fromamong a set of alternatives, the one that best suits their
circumstances or abilities.

It permits peopleto choose, from among aset of alternatives,
those possibilities which are most conducive to, and
congruent with, their needs, interests, capabilities and
resources. Furthermore, the set of alternatives is not
imposed on people, but can be developed in conjunction
with theindividual's participation in the structuring of those
alternatives.

The principle of diversity of equality isameansof providing
people with alternative routes to equality of treatment. NO
one is unfairly advantaged or unfairly disadvantaged.
Everyoneis permitted to pursuetheir alternative of choicein
away that does not unfairly advantage them with respect to
enhancing the quality of their sovereignty, nor does it
unfairly disadvantage others in relation to the protection
and/or enhancement of the sovereignty of the latter people.
This is so because the alternatives from which people are
permitted to choose, and which, ideally, they could have had
ahandindevel oping, areto be pursued within theframework
or boundaries established by the dynamic tension between

11

rights and duties of carewith respect to both individualsand
the larger collective.

For example, by permitting Native peoplesto have autonomy
in the manner in which they conduct their affairs among
themselves and with the rest of Canada, one is providing
them with an alternative means of seeking an equality of
treatment with respect to the protection, development and
enhancement of their sovereignty as a people that is
congruent with their needs, interests and inclinations as a
people. Similarly, by permitting the peopl e of Quebecto have
autonomy in the manner in which they conduct their affairs
among themselves and with the rest of Canada, one is
providing them with an alternative means of seeking an
equality of treatment with respect to the maintaining and
realization of their sovereignty asapeoplethat isconducive
to who they are as a people. In this sense, Quebec is a
special and distinct society. At the sametime, the societies
of the Native peoples are also distinctive and unique in
character.

Indeed, the very idea of multiculturalism is inextricably
caught up with the acknowledgement that there are a
multiplicity of special and distinct societies within Canada.
Our task as a multicultural nation is to construct a set of
aternatives from amongst which the different peoples of
Canada can choosethose which are most conduciveto, and
congruent with, the needs, interests and characteristics of
different peoples and which will permit all of them the
opportunity to preserve and enhance the quality of their
respective sovereignties as adistinct and special people.

Under thetitle of ‘ Social Contract: A Few Brief Studies, the
Canadian Society of Muslims' paper, Oh! Canada! Whose
Land, Whose Dream? discusses four issues: (1) Diversity,
Equality, and the Social Contract, (2) Quebec and
Sovereignty Association, (3) Religious Freedom, and (4)
Family and Personal Law. Three of these discussions are
presented herein thisPart I1.

Diversity, Equality and the Social
Contract

Thewillingnesstotolerateacertain degreeof diversity inthe
constitutional processisnot a new practice or concept. In
point of fact, Canadians have displayed such awillingness
with respect to the manner inwhich they havetolerated, over
theyears, variouscourtsgiving differential rulingson similar,
or the same, constitutional issues, as the compositional
character of the philosophies of law characterizing the
members of these courts have shifted.

Moreover, not all criminal courts are carbon copies of one
another, as far as, what might be termed, their ‘styles of
conduct'areconcerned. Thesameisalsotrueof civil courts.
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More specifically, that different judges run their courts
differently isafact of life. Eachjudge has hisor her own set
of expectations about how lawyerswill comport themselves
in the judge's court. Each judge has his or her own set of
do's and don't'swithin the court. Each judge has his or her
own set of criteriafor determining what they will and will not
permitin hisor her court.

Some judges run on ashort fuse; othersare moreforbearing.
Some judges are willing to provide more leniency and
flexibility in the kinds of motionsthey arewilling to entertain
and under what circumstances; other judgesarelessflexible.
Some judges are more biased than are other judges. Some
judges are more stringent in the sentences they give for
particular crimes; other judges are less stringent in this
regard for the same sorts of crimes.

These differences lead to self-similar, rather than self-same,
activity from court to court. Inother words, thesedifferences
reflect the exercise of discretion which is extended to the
judges. Aslong asthe exercise of such discretion does not
transgress beyond certain procedural lines, the diversity of
conduct istolerated.

Lawyers also introduce an element of diversity into legal
proceedings. Gathering pre-trial evidence, processes of
discovery, introduction of evidence, questioning of
witnesses, cross-examination, presentation of their client's
cases, making objections, seeking motions, and summation
are al skillsthat alawyer needs. Not all lawyers have these
skills, or, at least, do not have them to equal degrees.
However, aslong as lawyers do not exceed certain minimum
boundaries of conduct, practice and skill that mark the realm
of malpractice, then such diversity of capacity and ability are
tolerated by the legal community.

When one combines the diversity of judges with the
diversity of lawyers, together with a soupgon of diversity in
juries, one gets a diversity of treatment for those who are
brought before the courtsin civil and criminal matters.

Asenvisioned fromtheconstitutional perspectiveadvocated
in the present document, diversity of judgement need not be
a liability aslong ascertain conditionsare satisfied. First of
al, people must have areal opportunity to participate in the
judgement process. This means that the process must be:
accessible, inclined to participatory modes of interchange,

inexpensive, and responsive to the needs and concerns of

individuals.

Secondly, there must be considerable flexibility in the way
the judgement process unfolds. For rules of diversity to be
an asset, the individual must be provided with aspectrum of
aternatives from which to choose the one(s) that are most
resonant to the individual's circumstances. Fairness does

not necessarily mean that everything is done the same way,
but it does mean that everything which is done will satisfy
criteria that help bring rights into line with duties of care.
Circumstances vary from place to place, and the balance
necessary in one place may not be the sort of balance
necessary in some other locality.

Thirdly, the very fact of the existence of diversity in the
judgement process must be brought to front and centre stage
as a focal issue, rather than as a background issue from
which we try to hide or which we try to deny altogether. By
being aware of diversity as an issue, we stand a better
chance of finding waysto countervail itspotentially adverse
affects.

Fourthly, there is nothing necessarily intrinsically wrong
with the idea of competing systems of justice, as long as
people are happy with the sorts of choices and conse-
guences that those competing systemsmay offer. Oneof the
truly ironic andintriguing aspects of Canadian history isthat
a Parliamentary and judicial system which has been as
concerned, over the years, about promoting and protecting
the principle of open and fair economic competition should
besoresistant to theideaof competitivefairnessintherealm
of justice.

The traditional defense for the aforementioned resistanceis
that our approach to issues of justice and law must be
monolithic in character or else we will not be ableto provide
equality of treatment in different cases, and, surely, so the
argument goes, equality of treatment is one of the
cornerstones of dispensing true justice. Whether or not
equality of treatment isanecessary condition for justice, the
factis, asindicated previously, that if one meansby theidea
of ‘equality of treatment', sameness of treatment, then such
equality does not exist in Canada, nor has it existed in the
past. Indeed, given human variability, one well might
guestionwhether equality of treatment— when construed as
sameness of treatment—is either feasible or even possible.

On the other hand, if people are provided with a number of
competing perspectives concerning the idea of justice, and
if they are aware of the constraints and degrees of freedom
associated with each of these alternatives, and if they are
aware of theupsidesand downsidesof thesealternatives, as
well as the strengths and weaknesses of such alternatives,
then let the people make their own choices. The important
considerations are: (a) that each of the alternativesis afair
process; (b) that a person is prepared to accept the
judgement of such a process, irrespective of whether the
judgement will turn out in their favour or against it; and, (c)
that a person feels their judicial system of choice is
reflective of, or congruent, with his or her sense of what
Jjustice involves.



Just as is the case with other areas of competition,
competition in the area of the judicial system could lead to a
heurigtically valuable process of cross-fertilization that
generates improvements inthe respective systemsof justice.
However, evenif therewereno process of cross-fertilization,
the quality of sovereignty of both individuals and the
collective would be enhanced through the diversity of
judicial styles which permit selecting the one that was
nearest to one's sense of justice.

Thus, if Native peoples have a totally different sense of
justice than do, say, English or French Canada, how could
anyone feel that one would be justified in imposing on the
Native peoples a system of justice that is alien to, and in
conflict with, values, beliefs and practices in which the
understanding of Native peoples' understanding of justice
are rooted? Only the worst, most virulent sort of
ethnocentrism could be sufficiently deluded to suppose that
such grossintrusions into, and abuses of, another people's
sovereignty could be acceptable.

Similarly,if the peopleof agiven provincebelievethat, under
certain circumstances, the death penalty is warranted—that
the death penalty gives expression to one of the facets of
justice, then what arguments are to be invoked which can be
shown, to the satisfaction of oneand all, that such aconcep-
tion of justice is mistaken? One of the truly remarkable
aspects of the House of Commons' free vote of conscience
on the death penalty isthat the result was in opposition to
virtually every Canadian poll that had been taken leading up
to that vote. The vast mgjority of people in Canada wanted
the death penalty, but the people's conception of justice
conflicted with the sense of justice of those members of the
House of Commons who voted against retaining the death
penalty.

The deciding factor was not necessarily who was right or
who had the better concept of justice. The deciding factor
was who had power, and, in the case of the death penalty
vote, the people were powerless. A small group of people
were able to impose their sense of justice on millions of
people who had a different conception of justice.

The concept of asocial contract does not necessarily mean
that each individual signs the same standard contract with
some mythical, abstract entity called society. The social
contract encompassestheentirerealm of dialectical, dynamic
negotiations between, and among, individuals. These
constitutional negotiations establish the spectrum of
constraints and degrees of freedom that are to regulate our
handling of the issue of sovereignty. Thereisnothinginthe
diaectic which demandseveryone'scontract bethe same. As
long as the structural character of the social contract is
such that it permits alternatives and that people have a
right to select from among these alternatives, then the social
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contract is fully capable of handling, among other things,
diverse approaches to the manner in which justice is
implemented.

Religious Freedom: Some Problems

Previously, various aspects of the constitutional crisis
concerning the Native peoples and the people of Quebec
have been addressed. These sorts of issues arewell known
to Canadians. Indeed, much of thetalk which is devoted to
the current crisis usually focuses on these two peoples.
However, there are others in Canada whose needs and
problems must be taken into consideration if a revamped
Constitution isto serve al Canadians.

For example, although many different ethnic groups and
races are represented within Islam, as Muslims—as those
who follow the Islamic religious tradition—all these various
ethnic groups and races are one people. As a people,
Musdlims feel thereareanumber of waysinwhichtheir reality
as a people is marginalized, if not denied, by the present
constitutional arrangement.

To begin with, there is the question of religious freedom.
While Canadapridesitself asanationinwhich, theoretically,
individuals are free to commit themselves, if they wish, to a
religion of their choice without any interference from the
government, in practice thisis not always the case.

Religionis not just a matter of having places of worship or
having particular beliefs or values. Religion isalso a matter
of putting into practice what one believes, as well as acting
in accordance with the values one holds in esteem.
Moreover, these beliefs and values are not meant to be
activated only when one enters a place of worship and
switched off when one leaves that place of worship.
Religiousbeliefsand values are meant to be put into practice
in day-to-day life.

Secularism and Oversecularization

In Canada, there is said to be a separation between church
and state, or temple and state, or mosque and state. This
separationisintended to curtail the possibility that peoplein
power may try to impose a certain kind of religious
perspective—namely, their own—onto the citizens of the
country, irrespective of the wishes of those citizens.

What,infact, happens, however, isthat government officials
either: (a) useavariety of strategies, diversionary tacticsand
Machiavellian manipulations to camouflage their religious
prejudices; or, (b) wield aset of non-religiousbiasesin order
to place obstacles in the way of, as well as impose
constraints upon, the way one can pursue one's religion of
choice. Although, in the latter case, the people in power
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claimthat they are being neutral with respect to religious
beliefs and practices, in reality there is a huge difference
between being neutral and being oriented in an anti-religious
manner.

Being neutral in matters of a religious nature means, to be
sure, that one does not favouronereligion over another. On
the other hand, being neutral also means that one does not
favour a non-religious perspective over a religious
perspective, or vice versa.

Neutral governmental decisionsshould establish constraints
and degrees of freedom within the community that are based
on a consistent principle (or set of principles). Such a
principle should be geared toward helping people in
general—irrespective of whether these people have a
religious or non-religious orientation—to work toward
enhancing the quality of their respective sovereigntieswhile
balancing considerations of rights and duties of care for
individuals as well asthe community asawhole.

Supremacy of God

Unfortunately, what happens in practice is that many
governmental authorities, el ected officials and justices often
tend to interpret the idea of separation of state and religion
to mean that a non-religious, rather than a neutral,
perspective should be adopted in interpreting law, policies,
programmes, directives and the Constitution. This is the
case, despitethefact that theConstitution Act of 1982 clearly
states Canadaisfounded "upon principlesthat recognizethe
supremacy of God". Inredlity, if any governmental official or
jurist actually made a decision based on an articulated
principle which recognized the supremacy of God, that
individual would wreak upon himself or herself the collective
wrath of the gods and idols of secularism who would be
exceedingly jealous of such supremacy.

No jurist or government has ventured forth with sufficient
courage to delineate, in a legal opinion or in government
policy, just precisely what is meant or entailed or
encompassed by the notion that Canada is founded "upon
principles that recognizethe supremacy of God". They have
not said what such principlesare; nor havethey said what it
means for such principles to ‘recognize’ the supremacy of
God; nor have they said what the ramifications of such
recognition and supremacy are; nor havethey said what they
mean by God. In fact, amost every decision the courts and
governments have made virtually ignore such questions,
problems and issues.

In effect, the opening words of the Canadian Constitution,
the single most important document in Canadian society, are
devoid of official meaning and have no explicit, official roleor
function in determining government policy or judicial

decisions. Totheextent that such constitutional wordshave
any role at al, they do so in the dark recesses of unstated
assumptions, biasesand predil ectionsthat shape, col our and
orient the decisions made by officials—decisions that
frequently haveprejudicial consequencesfor the membersof
minority religions or for the members of majority religions
with whom the officias disagree or for whom such officials
hold antipathy.
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Therealm of education gives expression to just one facet of
the aforementioned biases. Education should not be just a
meansto ajob. Furthermore, education should not be atool
of assimilation as long as the meaning of ‘assimilation’
requires individual s to submit themselves to someone else's
imposed conception of sovereignty, identity, commitment
and truth.

In order to discussthematter of secularism alittlefurther, we
would like to quote Syed Athar Husain from his Muslim
Personal Law:

Some tried to distort the meaning of secularism quite
forgetting that secul arism does not mean negation of religion
but means only toleration of all the religions and creeds
prevaent in the country, that the State as such has no
religion of its own and that every community is free to
observe and practiceitsreligion anditsriteswithout causing
harm or annoyance to the followers of other religions or
creeds and that a secular society does not mean anti-
religious society. [The author is complaining about some of
his compatriots, fellow-countrymen in India.]

If secularization could only mean that in heterogenous
soci ety comprising peoplesof different faithsand creeds, the
state, as such, has no religion and people of every religion
are free to follow their religion and religious practices and
could advocate tol eration between them it would have been
ahappy state of affairs. Butover-secularization hascometo
mean aclear division between the spiritual and the mundane,
depleting things of their spiritual significanceand anegative
freedom verging on anarchy. |slam does not believe in the
dichotomy between the spiritual and the mundane, the other
worldly and thetemporal. According to it, every activity of
man hasaspiritual significancewhether positiveor negative.
Islampresentsaview of lifethat issacred and grantsfreedom
under submissionto the Divinewill. Today manisin need of
asocial order that enables humanism to justify its existence
as ordained by itsgreat Creator and to activise the powers of
the mind, science and experimentation for establishment of a
system appropriate to the real needs of mankind.

The pertinence of Islam to the modern world is that issuing
fromthe All Knowing and the absolutely Real and serving as
the message of the Heaven, it takes care of everything and
provides for a balanced life and an equilibrium between
spiritual and material needs.?*

Becoming aloyal subject of Canada has nothing to do with
being assimilatedinto somesort of pre-fabricated, monolithic,
standard set of assumptions, values, beliefs, commitments
and practiceswhich public educationis, among other things,
intended to promote. Supposedly, suchamonolithic process
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constitutes anallegedly unifying social and political medium.

Yet, one can be taught values such as freedom, rights,
democracy, social responsibility, justiceand multiculturalism
without going to public school and without presupposing
that everyonemust engagethesetopicsin precisely thesame
way.

On the other hand, public education cannot teach, say, a
Muslim child about how to be a good Muslim. In addition,
public education cannot actively assist a Muslim child to
establishan|slamicidentity or to adopt anlslamicway of life.
Public schoolscannot do thisbecausethey havevirtually no
expertise in, or understanding of, what Isslaminvolves. They
do not teach Arabic or the Quran or the Sunnah (practices)
of the Prophet M uhammad (peace be upon him); nor do they
teach Shari ‘ah (Idamic Law); nor do public schoolshavethe
capacity to helptheindividual learn how to put all of thisinto
practice on a day-to-day basis.

Muslims are told, however, that such educational topicsare
not the responsibility of the public education system. Such
issues are the responsihility of parents and must be done at
night or on weekends or during the summer. Consequently,
a supposedly neutral state has made it a matter of law,
practice and convention that the public education system,
despite being funded by Muslim tax money, cannot
accommodate an | slamic education.

Mudims are free, of course, to begin their own educational
system, but they are not permitted to have access to the
taxes which they contribute to the government in order to be
able to use that money for the purposes of religious
education. Thus, Muslims— and thisis also true of Jewish,
Hindu, Buddhist, Sikh, Native Peoples and Protestant
Christians—must bear a special burden of paying twice if
they want an educationthat reflectsthevaluesand practices
of their religious tradition. The Catholic community, on the
other hand, ispermitted, more soin some placesthanin other
places, to have access to public money to promote an
educational process that does reflect that community's
religious values and practices.

That Catholics should be entitled to educate their children
according tothevaluesand religiousbeliefsof their tradition
is not in dispute. What does need to be critically examined
is the decision process which singles them out as being,
when compared with all other religioustraditionsin Canada,
the only ones entitled to such public support.

Apparently, to paraphrase an insight made by George Orwell
in another context nearly 50 years ago, in the barnyard of
Canadian democracy, all animalsareequal, but somearemore
equal than others. Those that are more equal than others
enjoy the opportunity to pursue their religion of choice and
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learn about their religion of choice in ways that those who
are ‘sort of equal’ do not enjoy the opportunity to do.

Suchinconsistency isindefensible: morally, philosophically
and logically. Itisnot neutral. Itisdiscriminatory. It does
not reflect the spirit of multiculturalism.

The aforementioned sort of inconsistency clearly points out
that the religious freedom of agreat many peoplein Canada,
Muslims included, has been seriously circumscribed and
inhibited. Thisis the case since the powers that be have
taken something of fundamental importance to the pursuit
and practice of religion—namely, education—and placed
obstacle after obstacle in the path of certain peoples and
communities of Canada with respect totheir ability to pursue
theirreligion of choicefreely. Theseobstaclesprevent many,
if not most, religiousminoritiesin Canadafrom having access
to anything but a curriculum of subjugation to a
preconceived master plan of assimilation. Asaresult, these
people and communities are required either to: (a) submitto
the values and practices of public education which are often
antithetical toreligiousvaluesand practices; or, (b) pay twice
for the kind of education they want.

Diversity of Educational Alternatives

Education is an area that is very amenable to the
implementation of the previously discussed principle of
diversity of equality. Catholics, Protestants, Jews, Muslims,
Sikhs, Buddhists, Native peoples, atheists, agnostics,
humanists, and so on, all have their own ideas about what
constitutes an appropriate educational process. The
equitable way to handle this multiplicity of beliefs, values,
interests, practices, and goals is not to impose a monolithic
educational system oneveryoneand, thereby, treat everyone
the same way by marginalizing, ignoring and denying, to an
equal degree, the reality of everyone's perspective. The
equitable solution is to provide people with educational
alternatives from which they can select the one which is best
suited to their needs, circumstances, and values.

In short, equality is best served by means of offering a
diversity of alternatives. Educational programmes do not
have to be the same to be equal. The conditions of quality
are satisfied when different educational systems meet the
needs and reflect the values of the communities being
served, respectively, by thesedifferent educational systems.

One may never be able to achieve a perfect fit between the
diversity of educational alternatives which are offered and
the diversity of values which exist in the community.
Nevertheless, one needs to struggle in the direction of
providing more flexibility and alternatives than presently
exist.

Family and Personal Law

Another example of how Muslims are prevented from being
ableto realize the promiseof religiousfreedom concernsthe
area of Muslim family and persona law. This area covers
issues such as marriage, divorce, separation, maintenance,
child support and inheritance.

InIdam, Muslims are required to follow a set of constraints
and degrees of freedom that have been establishedin Divine
Law. Following Divine Law is at the heart of what being
Muslim means. Muslims are not free, according to their
likes and dislikes, to pick and choose what they will and
will not do with respect to Divine Law. Divine Law is
inherent in, and presupposed by, the practices of the lslamic
religioustradition. Muslim personal/family law isanintegral
part of such Islamic practices.

Musdlims in Canadahave nowishtoimposetheir perspective,
or way of doing things, on other Canadians. Inother words,
Musdlims are not requesting that the non-Muslim people of
Canada adhere to our practices, beliefs and values
concerning Muslim personal/family law. Such animposition
would be anintrusion on the sovereignty of the non-Muslim
people of Canada.

As indicated many times in the foregoing pages, however,
sovereignty is a function of reciprocity in which thereis a
dynamic balance between rights and duties of care. This
balance should shape our interactions with respect to one
another. When such balanceismissing, then steps must be
taken to re-establish reciprocity. Inthisregard, Muslimsfeel
that such an imbalance does exist in Canada in a variety of
areas, one of which deals with the issues surrounding the
implementation of Muslim personal/ family law.

Many things in Canada are permitted as long as the people
are consenting adults. Presumably, therefore, Muslim
personal/family law, which also involves the actions of
consenting adults, isnot at all inconsistent with some of the
basic philosophical principles at work in Canadian society.
Nonetheless, the likelihood of consenting Muslim adults
being permitted to arrange things in accordance with the
Idamic principles underlying Muslim personal/family law is
beset by avariety of problems.

Chief among the difficulties which attempts to establish
Muslim personal/family law may encounter in Canadaisthe
resistance of thelegal and political community. After all, the
argument might go, there already are programmes, laws,
procedures and policies in place for handling matters of



marriage, divorce, separati on, mai ntenance, child supportand
inheritance. These programmes, laws, and so on have
evolved over aperiod of time and represent the way things
aredone in this society. Muslims who live in this society,
therefore, are obligated to accommodate themselves to the
existing way of handling these issues.

The problem with this sort of argument is that it totally
ignores the issue of religious freedom to which Muslims are
entitled. Aspreviously indicated, for Muslims, religionisnot
just an abstract set of ideas that are to be taken out on
special occasions and dusted off as Muslims indulge
themselvesin some sort of nostalgic ritual in homage to the
past. Religion must belived; it must be put into practice; it
must be followed and adhered to with one's actions.

Muslim personal/family law is not an arbitrary afterthought
that has been tacked onto Islamic religious beliefs and
practices. Such law isrooted in, and derived from, the two
most basic sources of Islamic law: namely, (a) theQuran (the
Holy Book of God's Revelation); and, (b) the practices and
teachings of the Prophet Muhammed (peace be upon him)
who is accepted by all Muslims as the one who was most
intimate with, and had the most profound understanding of,
and commitment to, God's plan for the Muslim community.

Repeatedly, the Quran enjoins, encourages and instructs
Muslims to follow the Quran and the example of the Prophet
Muhammed (p.b.u.h.). Again and again, Muslims are
informed in the Quran that one cannot consider oneself a
Muslim—one who submits to the command of God—unless
oneadherestotheguidelines, counsel, principles, beliefsand
practices that arerelated to human beingsthrough the Quran
and the Prophet Muhammed (p.b.u.h.).

Part of the guidelines, counsel, and principles to which
Musliims must adhere are the spectrum of constraints and
degrees of freedom which give expression to Muslim per-
sonal/family law. Consequently, if Muslims are prevented
fromimplementing such law, they are prevented from freely
pursuing and committing themselves to the Islamic religious
tradition, since adhering to the various aspects of Islamic
family and personal law are al acts of worship.

If one cannot worship God as one is required to do by the
tenets of one'stradition, then severe, oppressive constraints
have been placed upon one's capacity to exercise religious
freedom. Such constraints on, and impediments to, the
exerciseof religiousfreedom are especially oppressiveinthe
caseof thosereligiouspracticesthat do not require sacrifices
from, or place any hardshipson, peopleoutsideor withinthe
given religious tradition.

In point of fact, the implementation of Muslim
personal/family law wouldnot entail sacrifices or hardships
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for anyone. Thiswould be the caseirrespective of whether
one were considering Muslims or non-Muslims.

There may be people within the Muslim community who are
enamoured with the Canadian way of dealing with and
arranging issues of family/personal law. Those people
should be left free to choose whatever they believe to bein
their best interests.

There are many other people in the Muslim community, on
the other hand, who feel that their sovereignty as human
beings, in general, and as Muslims, in particular, has been
intruded upon, undermined and marginalized through being
prevented from following the requirements of their own
religious tradition.

The irony of this situation is that the principles, methods,
values and safeguardsinherentinlslamicfamily/personal law
are every hit as sophisticated as anything in the Canadian
legal system. In fact, many aspects of Canadian law dealing
withissuesof personal/family law havebegun, only recently,
to put into practice what has long been an integral part of
Idamic law. For example, the easing of restrictions with
respect to divorce, which have been introduced into
Canadian law just a few years ago, have been a part of
Islamic law for more than 1400 years.

One aso might maintain that, in many ways, Islamic
personal/family law is more flexible, accessible, simple and
progressive than are its Canadian counterparts. For
instance, human beings have both strengths and
weaknesses, and, in addition, human circumstancesarequite
variable and diversified. Rather than impose one system of
law on everyone, |slam provides people with a variety of
alternatives from which to choosethe one which best meets
the individual's needsandinclinations. Generally, thisisnot
thecaseinthe Canadianlegal system, although Quebec does
practise a different brand of civil law based on principles
drawn from a French/Roman code of law.

Finally, many of the things for which people in the feminist
movement have been fighting for many yearsnow have been
regular features of Islamic personal/family law for more than
eleven hundred years. Thus, the sovereignty of womenisa
principle which is firmly established in Islam, and such
sovereignty encompasses a great many entitlements that
have surfaced only recently in North America.

For example, theright of womento be ableto specify, by way
of contract, precisely what arrangements are to be observed
by the man during a marriage has been available to Muslim
women since the early part of the ninth century. Only
people's ignorance of Islam—including, unfortunately, far
too many Muslims themsel ves—has made this truth appear
otherwise.
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I ssues of sovereignty and religious freedom aside, there are
a number of advantages that could accrue to Canada in
generalif official recognition concerningtheright of Muslims
to implement their own personal/family law weregranted. To
begin with, this recognition could save Canadian/provincial
taxpayers money since Muslims would be underwriting the
financial costs of administering and running such a system
themselves. For example, tribunals for handling dispute
resolutionissuesinareascovered by Muslim personal /family
law would be set up, staffed and monitored by people from
the Muslim community. All of this would be financed by
user fees and contributions from the Muslim community.

Furthermore, by assuming such responsibilities, Muslims
would be taking a certain burden from the shoulders of an
aready overwrought judicial system. Thiscould resultin a
more efficient and responsivejudicial processfor other, non-
Muslim Canadians.

The Bottom Line: A Win-Win Situation

Thebottom line on al of thisisasfollows. If Muslimswere
permitted to govern their own affairs in the realm of
personal/family law, then a win-win situation would have
been generated for Muslimsand non-Muslimsalike. Muslims
would have the opportunity to realize more of their
religious freedom than previously had been the case, and
non-Muslims would have a more efficient, less costly, and
less burdened system for dealing with their own approach
to family/personal law.

In addition, by permitting alternative methods of dispute
resolution in matters of family/personal law, one would be
providing Muslims with a way of doing things that reflects
fundamental aspects of their own sense of justice. AS a
result, Muslims would be shown that the promise of
multiculturalism, when properly implemented, is capable of
creating conditions conduciveto the generation of the peace
of mind and happinessthat comewithtrueautonomy. Rather
than feeling alienated within Canada, M uslimswould become
integrated, active participantsin the Canadian mosaic.

Some people may have reservations about the foregoing
possihilities, feeling that if such recognitionweregiven, then
one is inviting anarchy and chaos into our society. This
would be the case, or so the argument might claim, because
legal authorities and governments would no longer have
control over what Muslims do in the areas covered by per-
sonal/family law. Moreover, what if problems arose during
the administering of such a system? How would they be
handled?

Although Muslims are as prone to folly, mistakes and ill-
considered actions as are non-Muslims, Muslims are not
children. Among them one will find intelligent, knowledge-

able, insightful, wise, committed, just, compassionate,
honest, sincere, hard-working, creative people. While
problems undoubtedly will arise, it is a rather paternalistic
ethnocentrismwhich supposesthat Muslimsare not capable
of resolving, within the limits of human capacity to achieve
such things, their own problems in ways that utilize values,
beliefs, principles and practices that exhibit integrity,
responsibility, fairness and wisdom.

All kinds of organizations, institutions, administrative
tribunals, universities and colleges are permittedtoruntheir
own internal affairs with little or no interference from the
courts and the government. Canadian society has not
disintegrated as aresult of this.

Canada also will not fall apart or into an abyss of chaos if
Musdlims arepermittedto control their own affairsintherealm
of Muslim personal/family law. Canadiansshouldlook atthis
matter, not asif they are losing control, but asif they were
broadening the mandate of sovereignty, and thereby
enhancing the quality of that sovereignty. In any event,
establishing such a system of law isnot something whichis
either impossible or impractical.

Part Il

Treatment of Minorities:
Equality and Tolerance versus
Discrimination

A Model for Minorities

It is a well-established historical fact as well as a sincere
belief of the Muslimsthat the Islamic Law providesasystem
of life which accords the non-Muslim minorities (known as
dhimmis = protected people) living in aMuslim state a most
compassionateand avery fair treatment. Infact onemight be
S0 bold as to propose that because the Islamic model for
treatment of minoritiesservesMuslimssowell, it also may be
capable of serving other nations and countries as well by
providing a universal code of conduct and general model for
the treatment of minorities.

Muslimminorities can expect this kind of fair treatment from
non-Muslim states only if the latter are prepared to offer a
system of treatment similar to what is the case in Islam with
respect to minority treatment. History shows that, in the
absence of such a system, good or bad treatment of Muslim



minorities depended more on the unpredictable whims of
the rulers of non-Muslim governments.

However, in order to get a proper perspective, it would be
appropriate to briefly examine the general approach of the
Muslimjudicial system when it comes to dealing with the
question of minoritiesliving in aMuslim state. We canthen
relatethiswith our own Canadian situation and the treatment
theminorities, particularly theMuslimminority, receiveunder
the secular judicial system of Canada.

Reproduced here are excerpts of the Canadian Society of
Muslims' publication Treatment of Minorities: The Islamic
Model which is based on material derived from The Muslim
Conduct of State by Dr. M. Hamidullah?®

(A) Islamic Perspective

The principle of law that is at the heart of international
relationsand, as such, found repeated in every compendium
of Mudim law, maintains that: "IN SUFFERINGS (i.e,
AFFAIRS) OF THIS WORLD, MUSLIMS AND NON-
MUSLIMS ARE EQUAL AND ALIKE." Even the most
orthodox Muslim authors of international law are all
unanimous on this basic principle.

This approach to international law serves the function of a
pivot. It is a point which balances all the detailed rules
regulating the protection of the spectrum of legitimate
interests of the minorities. They constitute the  protected'
community of non-Muslims.

) Minority Autonomy: Judicial, Social, Cultural

One of the most characteristic features of Islam is the award
of judicial, socia and cultural autonomy to these
communities. Asaresult, they areroutinely referredtoasthe
dhimmis, in the technical terminology of the law. The word
dhimma means acompact which abeliever agreesto respect
and the violation of which makes him liable todham (blame).
The other meaning of thewordisguarantee of safety (aman).
Legally, the term refers to certain rights which must be
protected by the state. The people whose rights are
protected are known asdhimmis or protected subjects.

Let us take a quick look at the nature of judicial autonomy
under Islamiclaw. Far fromimposing Quraniclawson every-
body, Islam permits and even encourages every
group—Jewish, Christian, Magian or other—to establishits
own tribunals presided over by itsown judges. Eachgroup
should seek to apply its laws to al branches of human
affairs. Thus, judicial autonomy is intended to encompass
not only individual, private matters (involving personal
status) but also for all the affairsof life: civil, pena, religious
and others.
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As far as issues of social and cultural autonomy are
concerned, the safeguard of the rights of non-Muslims in
Idamic territory goeseventotheextent of givingthemliberty
of practising customsentirely opposed to those of Islam. For
instance, manufacture, importation, saleand consumption of
alcoholic drinks is permitted to non-Muslims. The sameis
true of games of chance, marriage with close relatives,
contracts entailing interest, etc.

(ii) Liberty of Conscience

Toestablishliberty of conscienceintheworld wasoneof the
ams and objectives of the Prophet Mohammed (p.b.u.h.).
Therefore, the concept of ‘holy war' in Islam cannot be
employedfor the purposeof imposing Islam onnon-Muslims
or compelling anyone to become Muslim. The spirit of Jihad
is one of sacrifice to ensure that the word of God and the
practices entailed by that word are not extinguished and,
therefore, are available for those who wish to follow the
DivineWord and concomitant practices. Wagingwar for any
other reason isillegal. There is absolutely no question of
waging war in order to compel peopleto embracelslam. This
would be an unholy war.

Idamic law expressly recognizestheright of non-Muslimsto
preservetheir beliefs. However, whileit categorically forbids
al recourse to compulsion in converting others to Islam,
Idamic law maintains a rigorous discipline among its own
adherents.

For instance, a Christian or Jewish wife of aMuslimisgiven
her liberty to conserve, practise and act in accordance with
what her religion permits. Consequently, she may go to
church or synagogue, drink wine, gamble, etc.

On the other hand, some of these liberties are not extended
to Muslims. They are not permitted alcohol, nor can they
gamble. Nonetheless, one should not forget the great
practical importance attached to the fact that Muslims obey
their system of law as something of Divine origin, and not
merely the will of the majority of the leaders of the country.
Due to its Divine origin, there is greater stability in the
Muslim law than any other secular legislation of the world.

The foregoing discussion presents the main features of a
general picture of Muslim law dealing with non-Muslims.
The discussion draws heavily from two main sources:
Introduction to Islam and The Muslim Conduct of State,
both by Dr. M. Hamidullah. For abetter understanding and
a more comprehensive coverage of the subject, these two
books are highly recommended. They arewidely recognized
as authoritative works of long standing. Much of the
following discussion alsoisbhased on material fromthesetwo
works.
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In The Muslim Conduct of State Dr. Hamidullah points out,
with respect to thelslamic model for treating minorities, that:
"I have tried to explain the reasons of theserules. | am not
writing on what, according to modern average Muslims,
ought to be the Muslim law, but what has always been
considered to be the Muslim law." It is always useful to
remind ourselves to make a distinction between the Muslim
Law and the laws of the Muslims. Before we proceed to the
next section of our discussion, let us cite a passage from
another author, Professor Sheik Showkat Hussain, whoin his
own way reflects the position outlined by Dr. Hamidullah in
the previous discussion. Dr. Hussain states:

The dhimmis or the protected subjects enjoy
protection of life, liberty, property, and honour.
Full freedom of conscienceisgiventothem. They
are exempted fromcompulsory military serviceand
payment of zakat. However, their able bodied
males have to pay jizyah in lieu of military
services. Islamic state deals with the dhimmis of
al denominationsasmembersof acommunity, not
asindividuals. Shari‘ah governstherelations of
the dhimmis with bothindividual Muslimsandthe
Idamic state on the basis of religious distinction.
All theinternal relations of thedhimmis areleft to
be regulated by the laws of the religion to which
they adhere. Hence it (the Shari‘ah or Idam)
regards the adherents of each religion as a
community controlled by guardians of its sacred
traditions. The individual dhimmis are to be
obliged by the Islamic state to follow itstradition
relating to internal relationship of theindividuals
and the community. They are exempted from
application of Islamic penal laws to the extent
these are not in conformity with their religious
perceptions. Due to this unique position which
thedhimmis enjoy inlslamiclaw, their legal status
has been subject of agreat controversy.®

Dr. Hussain has given expression to the kind of most
compassionate and fair treatment non-Muslim minorities
should receive at the hands of the Muslim mgjority,
according to Muslim law.

(iii) Personal Law

Finally, Muslim Personal Law is a part
of thereligious structure of Islam and
no non-Muslim government has the
right to interfere with it. Muslims
living under non-Muslim systems are,
as such, required to make every
possible effort for the recognition of
this principle by their governments.’

The Prophet ordered the non-Muslim residents to observe
Muslim law wherever they might be. We may refer in this
connection to the oft-quoted instruction of the Prophet in
which he commanded:

Ask them to embrace Islam. |If they comply,
molest them no more but ask them to migrate
to the territory of migration. If they do that,
they will have thesamerightsastheMigrants
(i.e, Muslims) and same obligations as they.
If they refuseto migrate, inform themthat they
will be considered like the wandering or non-
resident Muslims. They will have, however, to
observe the Divine laws even as all the
believers.

Hence the dictum of Abu Yusuf (a very highly regarded
Musdlim jurist): "A Muslimisbound to regulate his conduct
according to laws of Islam wherever he may be."

It goes without saying that this depends upon the liberty
enjoyedinforeign countries. AccordingtotheQuran(12:75),
in Egypt at the time of Joseph, the Patriarch administered
justice to foreigners, even in criminal cases, according to
their own personal laws. In spite of theinsistence of Muslim
jurists on Muslims being bound by their own lawswherever
they may find themselves, it cannot be denied that Muslims
in foreign territories live there on sufferance and they are
subject to twofold restrictions. Firstly, Muslim law itself
reduces their legal capacity. For instance, such a Muslim
cannot give quarter (i.e., protection, asylum) during hisstay
abroad to a non-Muslim so as to bind the Muslim state,
although hecould dothishad hedonesoin Muslimterritory.
Secondly, such Muslims have to accommodate themselves
to the laws of the country wherethey areliving.

With respect to the Muslim international law, there are many
points on which Muslim law is at variance with the modern,
Western international practice. Consequently, it is up to
Muslim Statesto seeif their heritage could not be proposed
to others with convincing arguments for universal
application.

In conclusion, we would like to stress the following point.
From the previous discussion, it is quite clear that not only
historically but also from a sheer practical, common-sense
point of view, Muslim minorities living under non-Muslim
governments are the authors of their own fortunes. By
making efforts, by struggling along as Muslims throughout
history have done, Muslimminorities share the opportunity
and theresponsibility to seek the best standard and the best
possible quality of life they can acquire by all lawful means
available to them. Evidently, to each according to his merit.



Asthe Quran exhorts us, "Man can have nothing but what
he strivesfor" (53:39). Inaddition, the Quran remindsusthat
"Verily never will God change the condition of apeopleuntil
they change it themselves (with their own souls)" (Quran,
13:11). Depending on how they negotiate with governments
of their adopted non-Muslim homelands, Muslims either can
live the best kind of lives, or reduce themselvesto the worst
possible levels of existence.

(iv) Pluralistic World—Challenge of the Times

Obviously, therefore, Muslims must operate within the
framework of the Canadian laws and the|aws of the Western
countries they happen to be living in. With intellectual and
moral evolution, there is a tendency in human society to
facilitate the assimilation of the foreigner. Modern, liberal-
mindedWesterncountries, particul arly thosewithdemocratic
forms of governments, are becoming increasingly convinced
of the need for adopting ahumanitarian notion of social unity
as a basic tie of society. One by one, these countries are
rejecting the conceptions of ‘national unity' based on
accidents of nature, the notions which belong more to the
animal instincts rather than to the rationality of man. Blood
relationship, colour of skin, language, place of birth, are al
accidents and hazards of birth. These primitive bases of
assimilation are being replaced more and more by the basis of
identity of ideas. Such a notion of unity and assimilation
depends on the choice of man and is therefore closer to
reason and more practical. It is common knowledge that
Islam has aways followed this method of assimilation,
showing how to live one'slifein peace and tranquillity.

Islamal so enjoinsonitsfollowersaconstant strugglefor the
well-being of theentire humanity, asthe Quran makesit clear
that "mankind was but one nation, but it differed later"
(25:53).

As stated in Part | of this presentation (Introduction), the
Canadian Society of Muslims has, since September 1990,
been busily engaged in setting in motion a variety of
activities relating to its campaign for recognition of Muslim
personal law. Included among such activities have been
talks, speeches, public meetings, conferences and seminars,
publications of newsletters and other literature. The
contents of the preceding section of thisPart 111 isexcerpted
fromour publication Treatment of Minorities: The Islamic
Model, and what foll ows are excerpts from a speech made by
the president of the Society, on the occasion of the Prophet
Mohammed's (p.b.u.h.) birthday celebration under thetitle of
‘Complementary Equanimity: A Balancing Principle of
Gender Equality.® Thefirst relevant excerpt reproduced here
dealswith ‘ Three Main Questions..

(\Y] Three Main Questions
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This brings me to the point where | would like to answer
some questions asked, respond to some concerns expressed
and clarify some incorrect impressions entertained by the
media as well as some Muslim and non-Muslim individuals
and organizations who were able to oblige us by bringing
their questions, concerns and reservations to our attention.
We are indeed grateful, because the whole purpose of the
second phase of our Muslim Personal/Family Law Issue
Campaign was and still isto receive, as it was stated in our
Newsletter, asmuch val uabl einformation about theanxieties,
fears, concerns, questions, feelings and thoughts of people
from both within, aswell as without, the Muslim community.

1. Oneofthequestionsasked, primarily by
the media people, is whether the
Society's intention is to push for
recognition of the whole code of Shar-
i‘ah or the Muslim law. The answer of
courseis no. We are talking about a
very small section of Shari‘ah, namely,
the Muslim personal law dealing with
family relationships—mainly marriage,
divorce and intestate succession, i.e.,
inheritanceinasituationwhereaMuslim
dieswithout leaving awill. For, without
officia government recognition of
Muslim family law provisions in this
regard,aMuslimisforced to go through
the expensive, traumatic court
procedures in the case of divorce; and,
inthecaseof intestate succession, heirs,
survivors of the deceased Muslim
person will inherit according to the
secular Canadian law, rather than the
Quranic, ISlamic law.

2. Thesecond question both by themedia
and some Muslim people is: Does the
Society wishtheMuslim personal/family
lawto apply to all Muslims? Theanswer
is again no. We thought we made it
clear that those Muslims who prefer to
be governed by secular Canadianfamily
law may continue that way. Neither are
we responsible for them, nor arethey for
us in respect of the correctness or
incorrectness of the dictates of our
respective conscience. Weall will have
to answer for our own acts on the Final
Day of Judgement. However, it isonly
those Muslims who prefer (by prior
registration)theirownpersonal/religious
family laws to govern their affairs who
will be served by whatever facilities may
become availablefor thispurpose. Even
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(vi)

for these people, it will not be possible
to meaningfully practise what they
believe unless they are provided with
somegovernment-backed mechanismto
enforce and implement the decisions of
Muslimarbitration boardsor such other
tribunals who, we suggest, could take
jurisdiction of their cases by mutual
consent of the partiesto the disputes.

Zero Majority, Zero Minority

Insha Allah, I will now respond to the
second of the two major concerns
referred to in the very beginning of my

speech. That concernisgenerally put

to us in the form of a question, and

that question, simply put, is: Why is

recognition of Muslim personal/family

law so important (a) to Muslims, and

(b) to Canada? The third question is

deat with in Section C(i), ‘The
Canadian Perspective', under the
subheading of ‘Why the Muslim
Personal/Family Law is Important for
Muslims. Incidental to this is the
question: Why is it so difficult for
non-Muslims to understand thecrucial

significance that Muslim family law
has for Muslims? The exact wording

of the question is also used as a
heading for Section C(iii) of the
chapter ‘ Canadian Perspective'.

Today, in answering those questions,
the intention is to deal with another
aspect of Muslim personal law as it
assumes a specia significance for us
in the context of Muslims living as a
minority group because it affects our
interrelationship with other religiousor
secular communities.

Historicaly, it is important to notethat
in a very short period of the last ten
years of the life of the Holy Prophet
p.b.u.h., al the people of the Arabian
Peninsula and the southern regions of
Iraq and Palestine had voluntarily
embraced Islam. Some Christian,
Jewish and Parsi groups remained
attached to their creeds, and they were
granted liberty of conscience as well
asjudicial andjuridical autonomy. The
Prophet left a new system of law,

which dispensed impartial justiceinwhich
religioustolerance was so great that non-
Muslim inhabitants of Muslim countries
equaly enjoyed not only complete
juridical, judicial but also cultural
autonomy. Since such laws were
established by the Prophet p.b.u.h.
himsdf, in the name of God, his
successors in political and judicia affairs
could not abrogate themeven to this day.
Thus, what the Prophet p.b.u.h. didinthis
respect was in effect nothing but a
Jjudicial translation of an ideological co-
existence that goes hand in hand withfu//
integrity for al religious groups living
within the Islamic state. It is for this
reason that in his work Idamic Law, Dr.
Said Ramadhan, quite correctly, arrives at
the conclusion that: "Thus, religious
differentiation in personal laws can by no
means be characterised as discrimination
because of religion.”

(B) International Perspective

It is easy to see from what has so far been said that Muslim
law began as the law of a State and of a ruling community
andserved the purposes of the community when the Muslim
rule grew in dimension and extended from the Atlantic to the
Pacific. It had an inherent capacity to develop and to adapt
itself to the exigencies of time and clime. It has not lost its
dynamism today.

In fact, it is obtaining more and more recognition as an
agency for good and for the sound judicial principles and
juridical adoption both by the former Muslim colonial
subjects of the suppressive Western political powersand by
the non-Muslim countries alike.

@) MuslimPersonal Law Autonomy in Yugoslavia,
Greece and Albania

However, it was not until the 10th September and the 27th
November, 1919 and 2nd October, 1921, that a part of this
judicial autonomy wasgranted to Muslim minoritiesin'Y ugo-
slavia, Greece and Albania and promises were made, under
international pressure, treaties and declarations, that
"suitable provision will be made in the case of Muslims for
regulating family law and personal statusin accordancewith
Muslim usage."® Withthefall of the Russian Empireand the
disintegration of Y ugoslaviaandthesorry state of theBalkan
States, nobody knows what the situation is like these days.
Quite a number of countriesin Asia and Africain the past
were able to achieve from the British, French and other



colonia powers a great deal of autonomy in the matters of

personal/family law.

(i)

To completethepicture, | shall now reproduce paragraph 293

Muslim Jurisdiction

from Introduction to Islam, aspromised earlier:

The question of jurisdiction has also
certain peculiarities. Foreignersresid-
ing in the Islamic territory are sub-
jected to Muslim jurisdiction, but not
to Muslimlaw, becauseslam tol erates
on its territory a multiplicity of laws,
with autonomous judiciary for each
community. A stranger would belong
therefore to thejurisdiction of hisown
confessional tribunal. If heisaChris-
tian, Jew, or anything else, and if the
other party to the litigation is also of
the same confession—no matter
whether this other party is asubject of
the Muslim State or a stranger —the
case is decided by the confessional
court according to its own laws.
Generdly no distinction is made
between civil and criminal cases with
respect to this jurisdiction. As for
cases where the litigants belong to
different communities, the question
has already been discussed above.
However, it is aways permissible
under Muslim law (cf. Quran 5/42-50)
for a non-Muslim to renounce this
privilege and go before the Islamic
tribunal, provided both parties to the
suit agree. In such an eventuality,the
Idamic lawisapplied. Itispermissible
for the Muslim judge to apply even
foreign law, personal law of the parties
to the case, as is evidenced from the
practice of the Prophet: Two Jews,
guilty of adultery, were brought by
their coreligionists, and the Prophet
caused to bring the Bible (Book of
Levites) and administered Jewish law
tothem, asis reported by Bukhari. It
may be mentioned by the way that the
concern for legality has forced the
Muslim juriststoadmitthat if acrimeis
committed, even against a Muslim,
who is the subject of theMuslim State,
by aforeigner inaforeign country, and
this foreigner later comes peacefully to

the Muslimterritory, hewill not betried by
the Islamic tribunals, which are not
competent to hear a case that had taken
place outside theterritory of their jurisdic-
tion. Muslimjuristsare unanimous on the
point.

This gives us a clear picture of how Islam
incorporates its fundamental principle of
tolerance and equality into its legal system
and thus achieves ajudicial translation of an
ideol ogi cal co-existenceof al religiousgroups
and practical manifestation of its cherished
determination to protect theinterests of a/l its
subjects. One does, however, concede that
the theory and practice of later generations
have not always been identical in Muslim
society. But while it should always be borne
in mind, however, that a Muslim—Iike any
other human being—may fail to live up to
those human principles and moral principles,
he never has the right to attribute his
deviation to any Islamic principle, nor has he
the right to justify that deviation on any
political or economic pretext. In other words,
the de facto status of non-Muslim subjects
might be one of unfair discrimination—as
occasionally happened in the course of
history—but their de jure status is always
there in both the Quran and the Sunnah: a
status meeting thehighest standardsof equity
and equality. This de jure statusis as stable
as any Quranic orprophetictext could be, and
every strugglefor re-establishingitin practice
in an Islamic State is thereby rendered a
constitutional one. "One should not forget,"
says Dr. Hamidullah, "the great practical
importance attached to the fact that Muslims
obey their system of law as something of
Divine origin, and not merely the will of the
majority of the leaders of the country."
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Up to this point we have discussed the Islamic Law, its
concept of equality and itstreatment and protection of all its
subjects in accordance with its legal philosophy of permit-
ting, encouraging and enforcing, by legal sanctions, its
adherenceto the principle and the concept of ideol ogical co-
existence of all religious groups. We have also examined the
de facto possibilities.

United Nations Organization (UNO) Criteria
and Standards of Equality or Non-

Discrimination
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But let us deal with another aspect now. Does all this
measure up to the modern standards of international criteria
of equality as they prevail in our present day society,
particularly the modern Western society?

For the sake of brevity and convenience, | will reproducethe
relevant portion from Dr. Said Ramadhan's |damic Law
dealing with this matter:*°

In a report prepared by the United
Nations Sub-Commission on Preven-
tion of Discrimination and Protection
of Minorities, wefind acomprehensive
definition of the principles of equality,
or non-discrimination, which we shall
utilize hereto probethelegal impact of
religious distinction on the non-
Muslim subjects of an Islamic State.

Says the report: "The principle of
equality or non-discrimination implies
the following two consequences. In
the first place the members of the
minority have the right to the
nationality of the State which
exercises sovereignty over theterritory
where they reside. In a modern State,
the possession of nationality implies
equal rightsfor all those possessingit.
Secondly discrimination de facto or
de jure against minority elements is
forbidden."

In a memorandum on the Definition
and Classification of Minorities sub-
mitted by the Secretary-General to the
Sub-Commission, he admits ‘the diffi-
culties of giving a clear-cut definition
of the term "minority" from ascientific
point of view." Thus, ‘it is safe to say
that, at least in the field of political
science, that term is most frequently
used to apply to communities with
certain characteristics (ethnic, linguis-
tic, cultural or religious groups, €tc.),
and almost alwaysto communitiesof a
national type.' Of all these
characteristics, only that of religion is
relevant to Iamic Law. Furthermore,
all distinctions made by Islamic Law
on the basis of religion are far from
the conception of ‘minority’ as
interpreted and enacted in interna-
tional documents and undertakings.

We shall now try to apply the internationally
agreed-upon criteriaof equality (e.q.,the right
to nationality and equality before law both
de facto and de jure), S0 asto probe the legal
impact of religion onthe scopeof Islamic Law.
Stll inlinewith our international criteria, let us
go back to the memorandumof the Secretary-
General of the United Nations on "Definition
and Classificationof Minorities." Speakingon
‘multi-national’ states, hedefined them asthe
states "formed by two or more nations,
existing as different communities, each of
which is aware of—and desires to retain—its
own distinguishing characteristics." He
then divided them into two principal
categories. "a) those in which the State
reflects the culture of the predominant
nation, whilst the other nations are
considered as minorities; and b) those which
do not reflect the culture of a predominant
nation, but are neutral in so far asthevarious
nations submitted to their jurisdiction are
concerned. Inthe case of States in the latter
category, it isimpossible to speak of either a
national majority or a national minority
except from the purely numerical standpoint.
one may only speak of different national
groups.

The question now is: where, under such a
division, should we place the Islamic State?
On the one hand, it is a state that reflects a
predominant culture and thereby may belong
tothefirst category. But it is also, by virtue
of its culture, a state that accords full social
and judicial autonomy to every community
living within its territory, thus practising a
kind of neutrality in so far as other religious
communities are concerned. Because of this,
it definitely belongs to the second category.
This well illustrates the Secretary-Genera's
statement that the categories, as above
divided, "are not rigid, but in many cases are
relatively fluid." Thus, we may say that a state

of the type prescribed by Islam can be

characterized as a state which, while
reflecting a predominant culture, accords full
autonomy to the co-existing cultures within
its dominance. It follows that "neither a
national majority, nor a national minority"
can conceivably exist in such a state, "except

from the purely numerical standpoint''.

Fromthe point of view of the group (a), the
majority group isthecultural, religious, ethnic



or racial group with the greatest power,
not necessarily the group with the largest
number of members. The focusis on the
ingtitutional  framework within which
groups become defined as cultural,
religious, racial or ethnic, and how social
interactions are organized accordingly.
For example, it was not realy the
differences in skin colour that produced
davery in America. Rather, it was the
structure of slavery and the relationship
between slave owners and slaves that
produced the social importance of racial
groups known as "black" and "white" **

Similar alsowasthesituation prevailing until very recently in
the Gaza Strip and the Golan Heights where the numerical
Muslim Palestinian majority is in reality a subjugated,
subordinated, numerical minority of the dominant
Jewish/lsraeli people.

@iv) Summary of Minority Protection

To be more explicit, we may quote Oppenheim's summari-
zation of the protection of minorities as afforded by relevant
clausesin international treaties, asfollows:

1) For the inhabitants, protection of
life and liberty and free exercise of
religion without distinction of birth,
nationality, language, race, or
religion.

2) In generd, for certain inhabitants,
automatic acquisition, or just facili-
ties for the acquisition of the
nationality of the contracting state.

3) For the nationals, equality before
the law and as to all civil and
political rights, and asto the use of
any language.

4) Freedom of organization for relig-
ious and education purposes.

5) State provision for the elementary
instruction of their childrenthrough
the medium of their own languagein
districts where a particular minority
forms a considerable proportion of
the population.

But Oppenheim had to admit (in spite
of the twofold method of ensuring the
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observance of theminority clauses: 1) the
contracting state's adoption of themin its
fundamental laws, and 2) the guarantee of
the League of Nationsto such obligations
of international concern) that the
implementation of thesystem of protection
of minorities was affected by the
progressive weakening of the political
structure of the League. Hefurther opined
that "so long as the general protection of
fundamental human rights, through indis-
putably binding obligations under the
aegis of theUnited Nationsand otherwise,
has not become part of law, thereseemsto
be a need for the protection of minorities,
through special treaties.”

In contrast withthe above, Islan—aswehave
seen—preceded all international treaties with
legislation for the full protection, social
autonomy, liberty and integrity of all subjects
of the Islamic State, Muslims and non-Mus-
lims alike. By virtue of its basic principles,
Islam not only discarded the very concepts of
‘majority’ and ‘minority’ as contrary to the
principle of the equality of all men before
Divine justice, butit furtheradministered this
Jjustice in terms of positive law which is
applicable to all citizens, except in cases
where the probity of conscience demands a
specific differentiation based upon reciprocal
rights and duties.

Furthermore, "the general protection of
fundamental human rights" which Oppenheim
and others hope to have enacted as part of
municipal laws conceivably "through
indisputably binding obligations under the
aegis of the United Nations" (after the gen-
erally admitted ineffectiveness of the League
of Nations) were—more than thirteen
centuries ago—both introduced and
sanctioned as part of the fundamental laws of
Idam.

(C) The Canadian Perspective: The
Other Side of the Coin

Our discussion of the subject so far related to the situation
of non-Muslim communitieslivinginaMuslimcountry. This
is one side of the coin. Let us now turn the coin and deal
with the other side, namely, what is the situation relating to
Muslim communities (minorities) living in non-Muslim/
secular countries?
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Generally speaking, itisan undeniablefact that the quality of
life the minorities lead in a country governed by a majority
rule depends not only on the philosophy of life conceived
(i.e., theory), but also how it ispractised (i.e., implementation
of thetheory). Almost every society, civilization or people of
acountry intheworld do provide some form of guarantees
for the theoretical legal equality of al its people or citizens,
be it in the form of The Charter of Rights and Freedoms, or
Bill of Rights, or documents of constitutional or religious
declarationsthat contain very high-sounding platitudes, but
the proof of the pudding is always in the eating, as the
expression goes. The litmus test of all philosophy isin its
implementation, and of course the level of success in
implementation depends on the quality, sincerity and
commitment of the people (i.e., the mgjority of thelegislative
representative of the governing political party, in a non-
Islamic context) to effectively implement the policy of
equality for all citizens without discrimination or preference.
For this reason, some countries fare well in this respect and
some not so well, and some even fail miserably.

"In the barnyard of democratic, multicultural Canada,
some are more equal than others."

The international criteria of equality which we have applied
to the treatment of non-Muslim communities in a Muslim
state, obviously apply to Canada as well. With this yard
stick of measurement, Canada as a country committed to
multi-cultural and multi-racial philosophy fares well in the
scale of things which reflect the de jure position of the
modern Canadian society. However, when it comes to
implementation of its multi-cultural commitment, there is
much to be desired and done on the Canadian scene in
order to claim equality before the law for all citizens,
particularly minority groups of all colours and stripes. The
most obvious case is the situation where certain groups of
minorities such as Francophones or Aboriginal Indians do
enjoy autonomy of their legal systems, whereas certain other
communities, such asMuslim, Hindu, Sikh, Jewish and Parsi,
are deprived of this privilege of equal treatment when it
comes to recognition of their personal/family laws.

i) Why the Muslim Personal/Family Law is
Important for Muslims

For the Muslim community, theissue of personal law carries
an extraordinary and avery critical significancewhichmay or
may not be the case with other minority groups. We have
tried to stress this point by way of an example or a case
study relating to obstacles in the way of the Freedom of
Religion (see Part |1, chapter under the heading of ‘ Religious
Freedom: Some Problems’) guaranteed by the Canadian
Constitution's Charter of Rights and Freedoms. Ina report
entitled Oh! Canada! Whose Land, Whose Dream? , which
was a discussion paper containing many suggestions for

constitutional reforms, The Canadian Soci ety of Muslimsput
it thisway:

Religion is not just a matter of having places
of worship or having particular beliefs or
values. Religion is also a matter of putting
into practice what one believes, as well as
acting in accordance with the values one
holdsin esteem. Moreover, these beliefsand
values are not meant to be activated only
when one enters a place of worship and
switched off when one leaves that place of
worship. Religious beliefs and values are
meant to be put into practice in day-to-day
life.

Muslim personal law is important to the Muslim minority
living in Canada, yet Muslims in Canada have no wish to
impose their perspective or way of doing things on other
Canadians. There may be people even within the Muslim
community who are enamoured with the Canadian way/the
secular way of dealing with and arranging issues of
family/personal law. Those people should be left free to
choose whatever they believe to be in their best interest.

| shall not get into a presentation of
arguments of a legal, constitutional,
philosophical,ideological,social, sociological,
moral, ethical or psychological nature. We
shall deal with that at some other time. | have
decided to confine myself only to one very
fundamental religi ousconsideration of utmost
critical importance—call it an argument based
onasinglereligious ground, if you will.

With this purpose in mind, | would, Insha
Allah, do two things: (a) give you the gist of
why or how Muslim personal law is so
important to us, and (b) to explain
simultaneously why it is so difficult for the
Western society to understand the crucial
nature of the concern of Muslims living in
non-Muslim countries like Canada, for
instance.

(i) A Critical Situation: The Grave Nature of
Shirk (Polytheism)

Rather than doing this in my own clumsy
fashion, | have chosen to accomplish my
purpose by giving you an excerpt from the
introduction to the book Idamic Law by Said
Ramadan. This introduction was written by
no less a representative of Muslims than a
manknownasA.K. Brohi, Advocate, Supreme



(iii)

Court of Pakistan and former Minister of
Law, and a scholar of Islamic law. A
quotation from his Introduction would
very well serve the purpose of answering
our third question, namely:

Why is It so Difficult for Non-Muslims to
Understand the Crucial Significance Muslim
Personal/Family Law Has for Muslims?

The trouble is that it is impossible
even for the most enlightened Euro-
peans who are begotten and bred in a
secularistic culture (which, initsturn,
is the offspring of the alleged saying
of Christ, ‘Render unto Caesar what is
Caesar's and to God what is God's') to
meaningfully understand that a
Muslim totally surrenders himself at
the atar of the Divine Will as it is
expressed by the Divine Law—and he
iscalled upon to refer every act of his
being to a comprehensive Divine
setting: hisdeclaration of faith enjoins
upon himto say: ‘Indeed my prayers,
my very sacrifice, my lifeand my death
isforthe Lord of theworlds Who hath
no compeer—this | am commanded to
do, and | am the first of Muslims
(Chap. 6, V:163-4). Such isthe decree
that to the extent that | do anything for
God andin HisHoly name—I| aminthe
camp of Idam.

"The critics of Islam," complained Dr.
Muhammad Igbal asfar back as1930in
his famous lectures on ‘Reconstruc-
tion of Religious Thought in Islam,’
"have lost sight of thisimportant con-
sideration.  The ultimate reality,
according to the Quran, is spiritual
and its life consists in its temporal
activity. The spirit findsits opportun-
ities in the natural, the material, the
secular. All that is secular is therefore
sacred in the roots of'its being. There
is no such thing as the profane world.
All this immensity of matter consti-
tutes a scope for the self-realization of
spirit. All is holy ground. As the
Prophet so beautifully putsit: "The
whole of this Earthisamosque." The
state, according to Islam, is only an
effort to realize the spiritual in human
organization.

Itisdifficult for aWestern scholar to become

fully consciousof thisclaimof |slam—namely,

that the authority of ‘the King, Lord and

Master of this Universe' is not to be

partitioned between the conflicting claims of
‘Caesar' and ‘God’. You cannot bring

partners to share God's authority with him.

That is, for a Muslim, the most unforgivable

of all the derelictions of religious duties.
Suchisthegraveand critical nature of shirk in

Idlam. So al law hasto be sanctioned by the
Divine Will—including the law—stemming

from the human activity, provided it iswithin

the limits prescribed by the Divine. But thisis

not the same thing as saying that the entirety

of the law of Islam is immutable, static and

unprogressive. If one were at all pressed to

define for oneself those features that

distinguish the approach of |slam from that of

Chrigtianity to the problems of organising a
socio-political order under the aegis of law,

thefollowing observationsof Dr. Igbal, which

follow immediately after those cited above
from his lecture on ‘The Principle of
Movement in the Structure of Islam’, might be
of considerable assistance. ‘ Primitive Christi-

anity,' says he, ‘was founded not asapolitical

or civil unit but as a monastic order in a
profaneworld, having nothing to do with civil

affairs, and obeying the Roman authority

practically in all matters. The result of this

was that when the state became Christian,

state and church confronted one another as

distinct powers and interminable boundary

disputes arose between them. Such a thing
would never happen in Islam for Islam was

from the beginning a civil society having

received from the Quran a set of simple prin-
ciples which like the twelve tables of the

Romans, carried, as experience subsequently

proved, great potentialities of expansion and
development by interpretation' (emphasis

supplied by the writer).

The Quranis very clear on thispoint: "They
have no protector otherthan He; nor doesHe
share His Command with any person
whatsoever" (Quran, 18:26).

God is the rea law-giver, and authority of
absolute legislation restsin Him. No person,
clan or group, not even the entire population
of the state as a whole, can lay claim to
sovereignty. The believers cannot resort to
totally independent legislation, nor can they
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(i)

modify any law which God has laid down
(from Fundamental Teachings of Quran
and Hadith by Nisar Ahmed, who took
help from Islamic Law and Constitution
by Abul AlaMaududi).

7:2— "Follow that whichis sent down
unto you (i.e., thelaw) fromyour Lord,
and follow no protecting friends
besidesHim."

So, my brothers and sisters, thisisthe
position of Mudlimfamily law vis-a&vis
non-Muslimmajority governmentslike
Canada.

The Choice is Yours Alone

Astothecrucia importanceof Muslim
personal law vis-a-vis the Muslim
minority community of Canada, the
caseisclear and straightforward. Itis
your choice. Do you want to govern
yourself by the personal law of your
own religion, or do you prefer to be
governed by the secular Canadian
family law?

Maulana Muhammad Tagi Amini puts
it this way in his Urdu book entitled
Ahkam-e-Shari‘ah Mein Halat Wa
Zamane Ki Riayat. Here is a para-
phrase of the gist of what he says,
rather than a literal translation of the

passage:

There is no denying the fact that one
has to have the courage of sincere
conviction to choose only one of the
two possibilities of conviction:

1) That, like other religions, Islam to
you means nothing more than
certain prescribed ritualsof worship
and sacred devotional practices,
and that it has nothing to do with
the conditions, circumstances and
day-to-day affairs of humanlife, or

2) That what Islam means to you is a
complete code of life capable of
providing a guidance for al time
and clime, for al circumstancesand
for every condition of human life at
all times.

If you exerciseyour option or choicein favour
of the first conviction, then there is nothing
much to be said about it except that you are
perfectly within your God-given right to make
this choice (since there is no compulsion in
Isdam). But onewho subscribesto thisway of
life and holds this conviction cannot really
have amoral right to claim that he believesin
Islam being areligion or code of life brought
about or promulgated by a Prophet who you
believe to be a mercy or blessing to all
humanity (i.e., all generations of the past,
present and future) and all the universe.

If your choice is in favour of the second
option, then you must accept the necessary
logical consequence that, in following Islamic
principles and precepts, one must obey the
law (or follow a course of action for this pur-
pose) with due regard to the latitude and
flexibility foradaptation to the changing times
and circumstances. And for the survival and
establishment of an Islamic way of life, one
must, out of sheer necessity, seek ways and
means as to how one may be ableto copewith
new and changing situations.

To this excerpt, | will add only this personal
assertionor plea: that, because of the secular,
democratic, broad-minded, and humanitarian
considerations which permeate the multi-
cultural way of Canadian life, Muslims living
in this country cannot simply shirk from their
religiousand moral duty to try for what can be
achieved lawfully within the parameters of the
Canadian democratic system and legal rights.
Most countries of Europe or America are not
antagonistic to religion now, but Canada
stands head and shoulders above all of them
when it comes to leading the pack in liberal-
mindedness and co-existence of all and
sundry.

If we were living in a country where religion
and a religious way of life were condemned,
suppressed or merely ignored for al intents
and purposes, or where Muslims were perse-
cuted, then | would say, our responsibility for
at least making an effort to persuade the
governmental authoritiesto seethefairnessof
our expectations and hopes would be
diminished in proportion to the prevailing
degree of persecution or suppression and
other unbearabl e consequences.



With that final remark, | appeal to you
to seriously consider your position in
relation to the Muslim Personal/Family
Law Campaign in Canada, searchyour
soul and consult your heart, in
addition to seeking help from your
rational faculties, and then decide
whether you would like to support the
Canadian Society of Muslims' efforts
in that direction.

I might add, in conclusion, that it will
be only fair and reasonable that mem-
bers of each of thetwo groupswho are
free in the exercise of their option to
prefer thefirst choice over the second,
or vice versa, owe to the others the
same courtesy of tolerance and
understanding asthey expect fromthe
others. As decent, civilized and
cultured human beings, each group
must refrain from resorting to ques-
tionable tactics, all in the name of
religion, to put obstacles and road-
blocksin the path of the other group's
legitimate, democratic pursuits.

Misguided and Misconceived
Notions of ‘Unity’

Furthermore, it is high time for al to
realize the sad fact that agreat number
of Muslim people suffer from certain
misguided and misconceived notions
about ‘ unity' of Muslimsand ‘ unity' of
Canadians. A healthy, legitimate and
permissible difference of opinion and
exercise of freedom of expression,
discussion and debate serve to
strengthen the unity of Muslims as
Canadians—they are not the forcesto
undermine it.

To our way of thinking, it isadherence
to the core principles of a society that
constitutes unity; differences in
adherence to the details of a
secondary nature emanating from
those core principles do not
disintegrate or destroy that unity.

Quite contrary is the case: diversity of
details augments and serves to support
the unity of principles. In the Islamic
context, adherence to any of the four
diverse schools of thought in Figh does
not disintegrate the unity of Sunnis, nor
does it destroy the unity of Muslims.
Similarly,on the Canadian scene, diversity
of Francophone and Aboriginal native
people has not destroyed the unity of
Canadians, and an extension of this
principle of ideological co-existence to
many a new cultural or religious com-
munity of immigrants is not going to
disintegrate Canadian unity, nor would it
create legal chaos. The history of human
civilizationand the history of Canadahave
convincingly proved that! To recognize
and establish autonomy of personal laws
of those communities or groups (‘ minori-
ties) who desire to retain their own
distinguishing characteristics (e.qg.,
religious/cultural) is an international
obligationimposed by the United Nations
Organization's Sub-Commission on
Prevention of Prejudice and Protection of
Minorities. For Muslims, as a minority
group living in Canada, it is our natural,
religious right, granted both under the
authority of the national Canadian Charter
of Rights and Freedoms and under the
international authority of the United
Nations Organization.

We do have this right on paper. We must
acquire theright to exerciseit in practicd life.
Law-makers only bestow rights—it is not for
them to force you to exercise those rights or
fight for acquiring the ability to exercise them
from the Executive Branch of the

Government 2
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Part IV
Multiculturalism

The Rhetoric versus the Practice

Asstated earlier intheIntroduction of our submission—and
it bearsrepetition—wemaintainthat all civilized societiesaim
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for liberty of conscience, freedom of choice, tolerance and
equality for their citizens. This is the conceptual side of
philosophy. The litmus test, however, of all philosophy
concerns its implementation. Only when one comes to the
point of putting theory into practice, and one tries to
concretely realize the principles of an ideology or set of
beliefs, can philosophies be shown to succeed in certain
ways, whilefailing in other ways.

This is the case with respect to the theory and practice of
democracy in Canada. Thisis also the case with respect to
thetheory and practice of multiculturalismin Canada. Infact,
the theory and practice of both democracy and
multiculturalism areinextricably interwoven in Canada.

Two Major Causes of the Current
Multicultural and Constitutional Crisis

Acceptance of the principle of multiculturalism asapublicly
approved and officially sanctioned policy of the government
has been animportant advancement inthehistory of Canada.
Onebecomesmoreconsciousof this* step' being ‘ intheright
direction' when one takes into account the following point,
aptly put by ErnaParisin a Globe and Mail article:

.. .until recently the French believed
that, as the custodian of ‘culture', they
had a civilizing mission to the rest of
the world; and the British laboured
under a similar burden—'the White
man's burden' of improving ‘primitive
peoples.

We might add that the British attempted to expand their
senseof Divine mission by chasing both the French and the
Aboriginal people into a melting pot of assimilation. Paris
continues on by saying:

Before 1945, Canada was overtly,
perhaps proudly, racia . . . Our
Canadian ethos emerged with the
waves of immigration that changed the
face of the country. What this meant
in blunt terms was that a post-war
generation that did not derive from
‘British stock', as the phrase went,
grew up as comfortable Canadians
while many of our parents did not.

According to the interim report of the Citizens Forum
Commission on Canada's Future, headed by Keith Spicer,
Canadians speak of our "willingness to compromise, our
tolerance of ethnic and cultural diversity, [and] our equality
for al." However, to borrow again from Erna Paris article:

Surely, people who were ‘willing to
compromise’ and be ‘tolerant of diversity'
would gladly recognize the enormous
difficulty of maintaining a separate language
and culture in the anglophone sea of North
America. They would befar moregenerousin
acknowledging and accommodating the
obvious distinctness of Quebec and its
special needs. Instead, we act as though
granting the necessary extra to Quebec
somehow diminishes the rest of us.

Thus, we come to the first cause of the current crisisin the
multicultural spheres of Canadian life. This concerns the
anxiety or fear which many Canadians have that resolving
Canada's constitutional problems which revolve around the
issues of sovereignty and its offshoot, multiculturalism,
requires a diminishment of their basic rights, freedoms,
integrity and entitlements as human beings.

The second major cause of our constitutional crisis is
captured quite well, although somewhat narrowly, by Keith
Spicer when he says:

What we express from east to west isnothing
less than terminal meanness; matched by
terminal bitterness in Quebec. We need
psychiatrists, not politicians.

The ‘termina meanness' of Canadians of all stripes and
colours is a function of the way we all have a tendency to
define ‘ culture' in avery narrow, self-centred, simple-minded
manner.

For example, interpretation of ‘multiculturalism' often is
confinedto asuperficial approach. Thisisexpressedinterms
of a sensitization to things ethnic, such as. folk dances,
music festivals and culinary extravaganzas, along withafew
quaint, visually appealing tribal activities and/or clusteral
gatherings. On the other hand, even the more sophisticated
attempts to raise people's consciousness about various
literary, artistic and scientific achievements of minority
groupsdoesnot do justiceto thereal spirit of the concept of
multiculturalism.  Interestingly enough, even the literal
meaning given by Webster'sDictionary ismuch broader than
such anarrow interpretation. It definescultureas" the social
and religious structures and intellectual and artistic
manifestations, etc. that characterize a society." The true
spirit of multiculturalism extends to much deeper and more
essential aspects of human lifethan can be encompassed by
cultural artifacts, irrespective of whether these artifacts are
simple or complex.

As such, there is a fundamental blindness about
multiculturalism on the part of many Canadians from a



diverse set of racial, ethnic and religious backgrounds. This
blindness prevents people from understanding that if the
Constitution is going to work, it must reflect, in substantial
ways, the diversity that is Canada.

The Solution

Inview of thesetwo af orementioned root causes of Canada's
multicultural and constitutional crisis, thereisan urgent need
to realize and appreciate the existence of certain core
dimensions of human reality. These ennobling dimensions
are constructed from the fabric of human brotherhood and
sisterhood. This fabric transcends the narrowly defined
regional, ethnic, linguistic, tribal and racial intereststhrough
which all too many people view, and interact with, the world.

The idea of capital H Humanity which encompasses a
collective human purpose or destiny is, these days, a
politically tainted idea. Inthewordsof Carole Giangrande, a
Toronto writer, "some see it [i.e., capital H Humanity] as a
crude form of Western dominance, or euphemism for aworld

view imposed by white, male humanity".

As an exploration into constitutional arrangements, and a
general re-examination of the Civic Justice System's
problems, the present document deal swith certain principles
underlying basic themes such as: social contracts,
sovereignty,democracy, equality, rightsand duties, religious
freedom, family and personal law, etc. In the course of such
explorations, one major principle stands out for special
attention. This principle underlies our attempt to propose a
just, reasonable and practical solution to the current crises
facing Canada.

Theprincipleisexpressed by themotto-likephrase* Diversity
of Equality/Equality of Opportunity'. The essence of this
phrase has been stated earlier in our Submission in the
following manner:

No one should be given an unfair advantage or opportunity
that permits him/her to enhance his/her position or
circumstances at the expense of other people. Alternatively,
equality also refers to protecting people against being
unfairly disadvantaged with respect to opportunity, status,
treatment, and so on. . . . Equality is not necessarily about
subjecting people to a monolithic process. In fact, rea
equality may only be possiblein some, perhaps many, cases
if one offers people an opportunity to choose from among a
set of alternatives the one that best suits their circumstances
or abilities.

Elsewhere, the Submission states the same idea slightly
differently:
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Indeed, the very idea of multiculturalismis
inextricably caught up with the acknowledge-
ment that thereareamultiplicity of special and
distinctive societieswithin Canada. Ourtask
as a multicultural nation is to construct a set
of alternatives from amongst which the
different peoples of Canada can choose those
which are most conducive to, and congruent
with, the needs, interests and characteristics
ofdifferent peoples, and which will permit all
of them the opportunity to preserve and
enhance the quality of their respective
‘sovereignties' as a distinct and special
people. . . . Moreover, realization of the
principle of diversity of equality is what
underwrites our respective quests for
sovereignty.

It goes without saying that the courts, being the guardians
of the society anditslegal rightsand obligations, areobliged
to fully implement this concept. Indeed, the Canadian
Constitution itself imposes a heavy duty on the courts to
interpret The Charters of Rights and Freedoms in amanner
consistent with the preservation and enhancement of the
multicultural heritage of Canadians (Section 2).

If the principle of ‘diversity of equality/equality of
opportunity’, as conceived in this Submission, isapplied not
only to those who, at present, residein Canada, but also to
future immigrants, the multicultural mosaic of Canadian
society will betransformed considerably. Infact, if theabove
principleis permitted full extension in practice, and not just
in theory, amultiplicity of distinct and specia societies will
emerge within Canada. Stated in yet another way, the
principle of multiculturalism need not be confined in its
implementation to only three special charter
groups—namely, the Aboriginals, the British and the
French.

During the course of the ongoing discussion/debate among
Canadians exploring various proposed solutions to the
Constitutional problems, inan article appearing inThe Globe
and Mail, Mr. Willard Z. Estey, a former Supreme Court of
Canadajustice, and Mr. Peter Nichol son, Executive Assi stant
to the Chairman of the Bank of Nova Scotia, appear todeem
the issues of immigrant minority groups unworthy of even a
passing reference when they presented their case to the
Beaudoin-Edwards Committee which was, at that time,
entertaining various proposals for amending the
Constitution. According to the article, the distinguished
witnesses before the Committee did state clearly that, in the
amending process.

. . there must be enough breadth and
flexibility to confront the full range of major
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issues facing Canada, including the
position of native people, Senate reform,
federal and provincial powers, the
distinctiveness of Quebec and the Charter
of Rightsand its‘notwithstanding clause'.
Meech Lake demonstrated the futility of a
narrow agenda.

If the foregoing quote is an accurate and completelist of the
sorts of issues Mr. Estey and Mr. Nicholson believe to be of
importance, then multiculturalism, except in a very limited
form, does not appear to be a major or relevant issue when
such people are discussing the process for amending the
Constitution.

Canadian multiculturalism was officialy recognized only in
October 1971. Justtenyearslater, in 1981, the distribution of
ethnic populations were recorded as being: British 40.1%;
French 26.7%; and all other ethnic minorities 33.2%. Yet,
despite pointing out, quite correctly, that: "There are
extraordinary timesin anation'shistory when the enormity of
the challenge calls for an extraordinary response. Thisis
such a time," apparently, the challenge of full-fledged
multiculturalismis not of sufficient enormity to persuade Mr.
Estey and Mr. Nicholson to urge that the requisite extraordi-
nary response be extended to those who are not British,
French or Aboriginal.

A Muslim Perspective

To quote, onceagain, Carole Giangrande, writer-in-residence
at the North York Public Library:

Without forgetting that ‘cultural
appropriation' is a panful and
sensitiveissuefor many, wearealsoin
real danger of denying what is most
human in us by cluttering our psychic
landscape with ‘no trespassing' signs.
Glutted aswearewith politics, wekeep
forgetting that there are other, equally
profound dimensions of human
understanding and reality.

In the context of Canadian society considered as a whole,
Mudims are just one small group of people. Nevertheless,
we are Canadian citizens. Moreover, we are citizens who
happen to have a somewhat different understanding of
“culture' than do some of the other citizens of Canada. We
consider culture to be one of "the profound dimensions of
human understanding and reality" to which Ms. Giangrande
alluded toward the end of her previous quote.

More specificaly, ‘culture involves cultivation. Thisaspect
of cultivation especially appliesto thehuman mind, heart and

spirit. On the other hand, to quote Marmaduke Pickthal, the
aim of culture

...isNOT the cultivation of the individual or
agroup of individuals, but of theentire human
race. It [culture] aims at nothing less than
universal human brotherhood. . . . Literary,
artistic and scientific achievements are
regarded as the incidental phenomena of
culture[and serveto] act as either aids to the
end, or refreshment for the wayfarer.

In other words, fromthe Muslim perspective, culture, in the
wordsof Mr. Pickthal: "aimsNOT at beautifyingandrefining
the accessories of human life: it aims at beautifying and
exalting human life itself" (For those interested in afull
discussion of the subject, the author's book, The Cultural
Side of I1slam, would provide valuable and delicious food for
thought.)

From such an understanding of the nature of cultural life,
flows the notion of asociety that places great value on the
sovereignty of both the individual as well as communities.
Inherent in such aconception of cultureisanactiveprinciple
of unity whichis rooted in ashared framework concerning a
progressive belief intheideal s of universal brotherhood and
sisterhood—without distinction of race, religion, ethnic
background, language or place of abode.

The practice of universal brotherhood and sisterhood
requires tolerance of differences. Tolerance canbehelpedto
become established and to flourish by ensuring that thereare
an array of social, judicial, political, educational, and
constitutional means of protecting, preserving and
enhancing the sovereignty of individuals and communities.
Thisisespecialy truein relation to minorities who, because
of their relative disadvantage of not belonging to the
ethnic/racial/religious majority, need to be treated as a
‘protected community' within the larger community. Indeed,
governments have a duty of care to protect the legitimate
interests of these ‘ strangers, rather than forcing on them a
culture of assimilation which is not conducive to the
preservation of the identity and integrity of such minority
groups.

FromaMuslimreligious perspective, in order for asociety to
serveitsfunction, it must assist both the individual and the
larger collectivity to work towards harmonious equilibrium.
This harmony needsto beincul catedwithintheindividual, as
well as between theindividual and the community, and also
among communities.

For Muslims, personal/family law isanintegral ingredient in
hel ping theindividual and the community to struggletoward
harmoniousequilibrium. Muslimpersonal /family law governs



fundamental aspects of individual and community affairs. It
encompasses issuesdealingwithwills, inheritance, marriage,
remariage, marriage contracts, divorce, maintenance,
custody and maintenanceof children. Official recognitionby
municipal, provincial andfederal governmentsin Canada, and
the determined efforts of the Civil Justice Systemtointerpret
and implement laws with a view to giving effect to the true
spirit of multiculturalism as envisaged by the Constitution,
with particular reference to Muslim personal/family law,
would only enhance the cultural richness of Canada. It
would not diminish Canadiansin any way.

Official recognition and sanctioning of Muslim
personal/family law is but one possibility inherent in the
principle of ‘diversity of equality/equality of opportunity’'.
We believe there is a treasure house of such possibilities
inherent in the aforementioned principle which could
enhance the sovereignty of all Canadians.

Overlapping of Discussions

Needlessto say, Muslims are not the only religious/cultural
group searching for solutions of their unique problems.
Other minorities such as the Native Indians and the
Francophone peopl e of Quebec aretwo other casesof similar
kind. These two cases have been dealt with under other
chapters of this presentation. A certain amount of
overlapping is unavoidable in the interest of avoiding the
avoidable repetition of the same subject matter. The
attention of the Task Force is therefore invited to Part 11 of
our presentation ‘ Sovereignty: A First Encounter’ which
relates to the Native Indian minority problem.*?

Moreover, airtight compartmentalization al so poses practical
problems. For instance, the arguments and discussions
contained in Part |11 under the chapter ‘ Religious Freedom:
Some Problems apply with equal force and relevance to the
‘Multiculturalism’ chapter. The reader may therefore be well
advised to bear thisin mind, too. Discussion of principles
and issuesrelating to democracy, equality, rights, freedoms,
etc., among others, also are all relevant and applicable to
almost all other chapters.

Part V

Conclusion
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Thevery first page of the Zuber Report quotes Exodus 18:13-
27. We have also decided to reproduce that passage, for the
wisdom and advice contained therein seems to be not only
good for al and for all times, but also most relevant to the
realities of our times, generally, and the religious family law,
e.g., Muslim personal/family law issuesin particular.

Court Reform in Ancient Times

Onthemorrow Moses sat to judgethe peopl e,
and the people stood about Moses from
morning till evening. When Moses' father-in-
law saw all that he was doing for the people,
hesaid, "What is this that you are doing for
the people? Why do you sit alone, and all the
people stand about you from morning till
evening?' And Moses said to his father-in-
law, "Because the people come to me to
inquire of God; when they have a dispute,
they cometo me and | decide between aman
and hisneighbours, and | makethem know the
statutes of God and his decisions." Moses
father-in-lawsaid to him, "What you aredoing
isnot good. Y ou andthe peoplewithyouwill
wear yourselves out, for the thing is too
heavy for you; you are not able to perform it
alone. Listen nowtomy voice; | will giveyou
counsel, and God be with you! You shall
represent the people before God, and bring
their casesto God; and you shall teach them
the statutes and the decisions, and makethem
know the way in which they must walk and
what they must do.

"Moreover choose able men from al the
people, such as fear God, men who are
trustworthy and who hate a bribe; and place
such men over the people as rulers of
thousands, of hundreds, of fifties, and of tens.
And let them judge the people at al times;
every great matter they shall bring to you but
any small matter they shall decide
themselves; so it will be easier for you, and
they will bear the burden with you. If you do
this,and God so commandsyou, then you will
be ableto endure, and all this people a so will
go to their placein peace."

So Moses gave heed to the voice of his
father-in-law and did all that he had said.
M oses chose able men out of all Israel, and
made them heads over the people, rulers of
thousands, of hundreds, of fifties, and of tens.
And they judged the people at al times; hard
cases they brought to Moses, but any small



matter they decided themselves. Then
Moses let hisfather-in-law depart, and he
went his way to hisown country. (Exodus
18:13-27)

Judicial Autonomy

The principle of administration of justice and the judicial
autonomy to people in‘small mattersisalsofoundinlslamic
law. The gist of how this Divine Command is implemented
and enforced in the Islamic judicia system can easily be
conveyed by stating that foreigners residing in the Islamic
territory are subjected to Muslim jurisdiction, but not to
Musliim law: |slam tolerates on its territory a multiplicity of
laws (i.e., lega systems) withautonomous judiciary to each
community.

Indeed, in Canada, we too recognize this principle, although
its use or application at the present timeislimited largely to
two communities—namely, the Francophone community of
Quebec and the Native Indian community.

It is our conclusion that the time has now come for us to
wisely extend application of this principle to other
communities aswell, in order to keep pace with the changing
needs of the Canadian Society.

A good start can be made by permitting the Muslim
community or any other religious community to have access
to officially recognized tribunal's, operating under thegeneral
annexation or affiliation or some sort of connection with the
Civil Justice System. Those communities (e.g., the Muslim
community) may conduct the proceedings of such tribunals
(e.g., arbitration) in accordancewiththeir own set of religious
laws and their own sense of justice. Thiskind of autonomy
may be limited only to personal/family law matters and the
tribunals may be made to operate under the general
annexation or connection of some sort with the Civil Justice
System of Ontario.

Alternative Systems of Adjudication:
Perceptions of Justice

The justice system must provide a people with a variety of
alternatives from which to choose the one which best meets
theindividual's needs and inclinations. Generally thisisnot
the case with the Ontario Civil Justice System, although
Quebec, withinits own boundaries, does practice adifferent
brand of civil law based on principles drawn from a
French/Roman code of law. We will do well in Ontario to
recognize:

a) the ever changing compositional structure of the
multicultural mosaic and that human circumstances are
quite variable and diversified, and that,

b) thereisnothing necessarily intrinsically wrong, aswe
have stated earlier in another place, with the idea of
competing systems of justice, as long as people are
happy with the sorts of choices and consequences
that those competing systems may offer. One of the
truly ironic and intriguing aspects of Canadian
history is that a parliamentary and judicial system
which has been as concerned over the years, about
promoting and protecting the principles of open and
fair economic competition should be so resistant to
theideaof competitivefairnessintheream of justice.

Just as is the case with other areas of competition,
competition in the area of the judicial system could lead to
a heuristically valuable process of cross-fertilization that
generates improvements in the respective systems of
justice.

Law exists in human society from time immemoria. Every
race, every region,and every group of men has made some
contribution in this sphere. The contribution made by
Muslimsisasrich asit isworthy and valuable.

If people are provided with a number of perspectives
concerning the idea of justice, and if they are aware of the
constraints and degrees of freedom associ ated with each of
thesealternatives, and, if they are aware of the upsidesand
downsides, aswe put it earlier in this presentation, aswell
as the strengths and weaknesses of such alternatives, then
let the people make their own choices. The important
considerations, however, are that:

a) each of the alternativesis afair process;

b) aperson is prepared to accept the judgement of such
aprocess, irrespective of whether the judgement will
turn out in their favour or against it.

Thus, if the minority group of Native people, or the Muslims
or the Jews for that matter, have a totally different sense of
justice than do, say, English or French Canada, how could
anyone feel that one would be justified in imposing on the
Native people—or the Muslims or the Jews—a system of
justicethatisaliento, andin conflict with, values, beliefsand
practices in which the understanding of Native people's
understanding of justice are rooted? Only the worst, most
virulent sort of ethnocentrism could be sufficiently deluded
to suppose that such gross intrusions into, and abuses of,
another peoples' ‘sovereignty'(in the relative rather than
absol ute sense) could be acceptable.

The Islamic Imperative'*

The most fundamental reason for the plea concerning the
possible implementation of Muslim personal/family law in



Canadaisamatter of responsibility. Thisistheobligationwe
have as Muslims, both individually and collectively, to seek
to establish an environment which, asmuch asisfeasibleand
practical in anon-Muslim country, is conduciveto living in
accordancewiththeway inwhich Allahwould wishMuslims
tolive.

Through the principles, values and precepts which have
been disclosed by means of the Quran aswell as exemplified
in the teachings and actions of the Prophet Muhammad
(peace be upon him), many guidelines have been given with
respect to the manner in which, among other things, matters
of personal/family law should be conducted. These
guidelines are not arbitrary, peripheral issues. They have
been established with the structural character of human
nature clearly in focus and areintended to assist us to find
harmonious sol utionsto the problemswhich inevitably arise
in personal and family matters.

However, solving problems, including personal/family law
problems, is not, in and of itself, the only rule to be used in
measuring the propriety of various modes of conflict
resolution. For Muslims, thesine qua non of actionisthat it
be undertaken with the intention of submitting oneself to
Allah'swill such that theactionisdonefor the sake of Allah,
as an expression of worship and love of Him.

If the governmental authorities and judicial system of anon-
Muslimcountry havein place methods of conflict resolution
that arerooted in principles and valuesthat are governed by
motives other than the intention to please God or which do
not serve the best interests of the Muslim community or
which contain less wisdom than do the guidelines which
have been given by Allah and His Prophet, then Muslims
place their spiritual and social livesin dire peril when they
submit to that which is other than what Allah has ordained
for those who wish to submit themselvesto Him.

This struggle for an Islamic identity by means of the
founding of institutions, processes and a framework that
facilitates a way of life which reflects Islamic values,
principles and methods is not a matter of trying to impose a
Muslim perspective on non-Muslims. Furthermore, the
desire for the implementation of Muslim personal/family law
is not a demand that Muslims should be treated differently
fromother people in Canada. Rather, we are simply asking
that Canadalive up to:

a) thepreamble of the Canadian Constitution'sCharter of
Rights which stipulates that Canada is a country
founded on principles which recognize the supremacy
of God; and

b) the guarantee in The Charter of Rights concerning
freedom of religion.
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We do not believe that freedom of religion can be restricted
to meaning only that one is free to think what one wants
about religiousissues or that one is free to perform acts of
worship in one's home or place of community worship. The
very nature of religion has everywhere and at all times been
intended to extend into realms which fall beyond the
boundaries of the home or the mosque, temple or church.
Religionis away of life, aset of values, aframework whichis
intended to penetrateinto, shape, colour and orient all facets
of anindividua'slife.

Naturally, due to the all-inclusive character of religion, there
is apotential for conflictswhen one set of religious practices
comes into antagonistic opposition to some other set of
religious practices. Nevertheless, one of the beautiful,
appealing aspects of the desire for seeking to implement
Muslim personal/family law in Canadaon a voluntary basis
and in cooperation with the existing judicial structure in
this country isthat no onewill be affected by such asystem
except those who wish this to be the case. Moreover, the
effort to implement Muslim personal law is designed in a
cost-effective,responsiblefashion, toincreasethedegreesof
freedomin a democratic society without, simultaneously,
usurping the rights or freedoms of anyone (Muslim or non-
Mudim) under the existing constitution. Due to the
opportunity presented to all Ontario citizens by inviting
presentationstothe newly appointed task forcetoreview the
Ontario Justice System, the present atmosphere of
constitutional crisis, multicultural debatesand an apparently
genuine receptivity to, and preparedness for, changeonthe
part of many Canadians, we believed that the time was right
for communicating some of the concerns of Muslims to the
people, the executive, the legislative and judicial areas of
Canada. We believethat thelegitimacy and tenability of our
quest will carry over into the post-crisis era of Canadian
history.

Aside from theforegoing considerations, thereisan element
of urgency which modulates everything that has been said
up to this point. More specificaly, there is an increasing
number of problems arising in the Muslim community in
Canadainvolving issues of marriage, divorce, maintenance,
child support, custody and inheritance.

Neither the present secular, judicial system nor the
uncoordinated andlargely unorganised effortsof theMuslim
community is provingto be adequateto thetask of resolving
these problems in a manner that really serves the needs of
the Muslim community, as a community, rather than as a
collectivity of groupsand individual swho have been woven
into something of an arbitrary, social patchwork quilt whose
design reflects awhol e variety of influenceswhich are often
in fundamental conflict with one another. The potential for
human tragedy, in general, and the undermining of
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spirituality,inparticular, isvery frightening under the present
circumstances in Canada. Consequently, theimplementation
of Muslim personal/family law in Canadamight go along way
towards helping to lend stability and constructive direction
to the Muslim community here.

Islam: Terra Incognita

We have also come to the conclusion that perhaps the time
is also right for communicating some of our concerns of
another kind to the Ontario Civil Justice Review Task Force,
and by extension to the different levels of the governments
and the people of Canada. Thisconcern of oursisbased on
our perceived apprehension that Islam and Muslims are not
understood by the West (which includes the North and
South American Continents) in as objective, impartial and
secularly enlightened manner asthey deserveto be. And a
frightening thought crossed our mindsto wonder asto what
kind of treatment our presentation of ‘Islamic Imperative' is
likely toreceiveif thewell-meaning and well-intentioned Task
Force also decides to shunt us aside and discard our views
because of their suffering with the same malady of apathy
and lack of adequate knowledge about Islamic teachings,
coupled with some pre-conceived notions about its
adherents. Would it be prudent on our part to make an effort
to makethem aware of what the general conception of Islamic
life is and what are the rudimentary philosophical
cornerstones of itsbasic teachings, by providing acouple of
simple excerpts from a book or two—and attach them as
appendices rather than including them in the text of this
conclusion?®

Or would it be advisable to be ready with the quick answer
that one of my favourite Counsel, arguing an appeal in an
Appellate Court, had for the honourable justices of that
court. After giving a very patient hearing to a lengthy
discourse of the Counsel on some elementary points of law,
the justices could not resist the urge to request the counsel
to givethem (i.e., the judges) credit for knowing at least that
much of the elementary law. The counsel's immediate
response was somewhat like this: "With duerespect to your
Lordships, | made the mistake of doing that in the Court
below. Had | not been that generousin my assumptions, My
Lords, | would not be heretoday, appealing thelower court's
decision.”

On this occasion, when my mind was seriously occupied in
finding asolution to thisdilemma, | decided to relax abit and
start reading a newspaper. An article—or rather a
speech—by the Agha Khan, reproduced verbatim in that
paper, caught my eye. Thiswasthe speech of the samewell-
known Agha Kahn who is widely known to the West and
also known not only to be sympathetic to the West, but also
forhispenchant to scrupulously avoid political controversy.
Of al the placesin the world, this was an address given by

the Agha Kahn on May 27, 1994 at the Massachusetts
Institute of Technology. | decided to give an excerpt from
this speech and maybe another quote of hisfrom some other
occasion and | et the chips fall where they may!

The Idamic world is remarkably poorly
understood by the West—almost terra
incognita. Even now, one sees pervasive
images in the West that caricature Muslimsas
either oil sheiks or unruly fundamentalists.
The Islamic world is in fact a rich and
changing tapestry, which the West would do
well to understand.

The economic power of the Islamic world is

increasing, not so much because of Middle

Eastern oil but becauseof therapid growth of
newly industrializing countries like Malaysia
and Indonesia. Its population is increasing,
and already representsnearly one-quarter of
the world's total. It is remarkably

diverse—ethnically, economicaly, politically

and initsinterpretations of itsown faith. The
Muslim world no longer can be thought of as
asubset of thedevelopingworld. Islamiswell

represented in the United States, Canada, the
United Kingdom and Western Europe—and

that presenceis growing.

In the face of such lack of knowledge about
one-quarter of the world's population, one
may ask what the role of the university isin
setting things straight. [We at the Canadian
Society of Muslims, suggest substitution of
thewords: ‘The Task Force' for ‘university'.]
... I'would argue that the University's [Task
Force's] potentialismet not justindeveloping
the intelligence of its students[for ‘ students,'
read ‘Ontario government'], but also in
bringing themto understand theimportance of
engaging themselvesin solving the problems
of the world [or at least problems of its
citizens, minoritiesand al others].

On another occasion, the AghaKhan had thisto say in order
to express his concern about the relationship between Islam
and the West and to express his thoughts that he feels that
the perception of Islam as a threat to order, as darkness, is
never far from the Western mind:

With Islam encompassing a large area of the
world with significant populations, Western
society can no longer survive in its own
interest by being ill informed or misinformed
about the Islamic world. They have to get



away fromthe concept that every timethat
thereisabushfire, or worsethanthat, itis
representative of the Islamic world. So
long as they make it representative of the
Islamic world, they damage both
themselves and their relations with the
Idamic world itself because they are
sending erroneous messages back. There
is what | call a'knowledge vacuum." Itis
hurting everyone.®

The following chart shows the details re distribution of an
estimated one billion Muslimsin the world.’

Distribution of an estimated onebillion
Musdlimsin theworld, one-third of this
number living as minorities in non-
Muslim states (there are about the
same humber of Christians):
South Asia (India, Pakistan, Bangladesh) - 250-300 million
Africa- 200 million
Arab Countries - 180 million
Southeast Asia- 170 million
Europe (out of this, six million in Western Europe and one
million in the United Kingdom) - 65 million
Iran -50 million
Central Asia - 50 million
China-50 million
Afghanistan - 15 million
North America-6 million
South America-3 million
Australia-1 million
To be able to understand the crucial significance of Muslim
personal/family law for the Muslim community and the
inherent Islamic Imperative, it seems obvious then that at
| east arudimentary introduction to what I slam standsfor and
what it offersto aMuslim and all others of the modern world
should be provided. For this purpose, we are inserting as
Appendix A avery short excerpt from Muslim Personal Law
by Athar Husain, for the benefit of those who would like to

take alook at atwo-page ‘ capsule presentation' of the basic
ideaof Idam.
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Part VI

Recommendations

Arbitration: Part of Total Alternative Dispute
Resolution Package

On the basis of the foregoing conclusions and the overall
presentation of our case pleading official recognition and
implementation of Muslim personal/family law, we offer the
following recommendations, accompanied with remarks by
way of explanatory or background information:

The Canadian Society of Muslims isin full and complete
agreement with the observation appearing in the Report of
the Zuber Inquiry asfollows:

. . the justice system is a complicated
machine. There is no quick fix or magic
formulawhereby it can bemadeto work better.
.. A number of modifications can be made to
avariety of proceduresin the courts, even as
re-organized, and afew innovations. Many of
the changes will bemodest inthemselvesbut,
in their cumulative effect, substantial
improvement may be accomplished.

One of the innovative recommendations the Zuber Inquiry
madewas aplea to encourage a Court Annexed Arbitration
system, but, alas, not much seemsto have been done by any
government organization—Ilegislative, executive or
judiciary—totaketheinitiativein thisregard. The Canadian
Society of Muslims, however, took the initiative by way of
opening up for discussion the prospects and feasibility of
establishing a Court Annexed Arbitration Board System for
settlement of Muslim personal/ family law disputes. The
Society's proposal was picked up and aired by the media
people, the first one being Michael McAteer in the Toronto
Star of 30th May, 1991, followed by others.

There was a good deal of lively discussion and fervent
reaction in responseto thisproposal of the Society, not only
in Canada but also in the U.S.A. and other overseas places
and countries, and the coverage was by print media as well
asaudioand videomedia. A very small sampleof print media
response, together with response from government
authorities, is herewith attached as Appendices B1 through
B11.

Theproposal for establishment of Islamic Arbitration Boards
and the Canadian Society of Muslims' interview with the
Toronto Star were based on the Zuber Report's
recommendation for Court Annexed Arbitration as one way
of encouraging alternate methods of disputeresolution. The
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text of that recommendationisreproduced here, together with
our explanatory comments/conclusions:

1. After the commencement of a
proceeding, e€ither party may
propose that the matter be resolved
by arbitration. If the other parties
agree upon an arbitrator, the matter
should proceed forthwith to
arbitration.

The arbitration should be a
procedure of record and the
procedure should accord with the
principles of natural justice. Butthe
strict rules respecting the
admissibility of evidence need not
be observed.

2. The arbitration award, when
rendered, should be filed with the
court in which the matter was
commenced and be deemed to be a
Jjudgement of that court and be
appealable as ajudgement of that
court.

The fees of the arbitrator should
be paid by the parties to the
dispute.

TheZuber Inquiry Report al so containsthefollowing remark:

It is recognized that arbitration may
not be appropriate in many cases and
that thereisan element of privatization
of the justice system in arbitration.
However, these factors should not
deter the provision of arbitration as a
part of the total package of
alternative dispute resolution
mechanism.

It is our submission that, although it may not be appropriate
inmany cases, arbitration is certainly appropriate in some
cases. Allowing arbitration process for adjudicating
personal/family law problems of the Muslim community we
suggest would be most appropriate and indeed most
advisable. It may not be out of place to note that, by
accepting the principle of adjudication by A.D.R. (e.g., the
recently installed Court based A.D.R. permitting private
A.D.R. services by way of mediation), the Ontario Civil
Justice System has overcome the stigma attached to the
element of the so-called ‘ privatization' of the justice system.

Asto the second part of the Zuber Report remark, wewould
submit that the initiative respecting Alternative Dispute
Resolution Pilot Project has been long overdue and as such
it deserves to be welcomed most enthusiastically; yet it is
lacking in courage to include arbitration as a part of the total
package of alternative dispute resolution mechanism. Our
main recommendation, being the principle object of our
submission, is to strongly plead for an improvement to the
Pilot Project in that direction. We encourage the Ontario
Civil Justice System to overcome their excessively cautious
approach to break new ground, which to us seems quite
apparent in their decision to stop short of putting together
the total package.

Rather than writing a whole lengthy essay with all the
procedural details and discussions relating to our
recommendation on this point, perhaps the simplest way
would beto delineate some suggested simpleamendmentsto
the Practice Directive of June 7/94 asfollows. Accordingly,
we make the following recommendations:

Recommendation 1

It is recommended that a mechanism be put in place through
court-based A.D.R. Pilot Project, to enable determination of
divorce matters in accordance with Islamic law where
husband and wife are both Muslim, by entering into an
arbitration agreement containing such a provision.

Paragraph (4) of the Practice Direction dated November 30/93
issued by the Chief Justice of the Ontario Courts reads:

the parties may choose to utilize Private
A.D.R. services instead of those provided by
the court, in which case the parties will be
responsible for fees charged by the private
A.D.R. serviceproviders. A roster of private
A.D.R. service providers Will be available at
the A.D.R. Centre.

We recommend that a) "Private A.D.R. services' be re-
defined to include "Private Arbitrators"’, and b) the roster of
A.D.R. service providers be expanded to include those who
specidizein Musdlim family law.

Such a roster of specialists in family law may consist of
persons appropriately selected from among acombination of
members of a) the Ontario bar with required qualifications
and experienceat thebar; b) religiousscholarsfrom Muslims
community with proper qualifications and accreditation; and
C) private arbitrators accredited by the governing licensing
organization—or only one sole arbitrator if he has the
qualifications of all three categories.



Recommendation 2

In the Alternative Dispute Resolution Pilot Project
Procedures, Section 2.1 reads:

At any time after the delivery of a
statement of defence, actions
appearing on the Commercial List and
thegeneral Civil List may bereferredto
the A.D.R. Centre upon notice to
Counsel for the parties, or where the
parties are not represented, to the
parties themselves.

We recommend that the words " Statement of Defence" be
substituted by " Statement of Claim."

Also that, of course, it be made applicable not only to
petitions for divorce, but also to other applications in the
Unified Family Court and all other Family Courts.

Reasons for Amendments
Our reasons for the suggested amendment are as follows:

(@) For mediation process, statement of defence may be
appropriate and even advisable in order for the parties
to learn the other party's case but in arbitration cases,
its usefulness is doubtful or even detrimental to
maintenance of the desirabl e attitudes conducivetothe
needed cooperation and give and take compromise
atmosphere.  Arbitration is still a method of
adjudication rather than a settlement process.

(b) In family law matters, particularly where Muslim law is
to be followed, mere institution of court action itself
would take its toll on the emotional, psychological
mind-set of both parties, thus causing bitterness and
acrimony. Filing of statement of defence, then, would
causefurther harm by creating a situation which makes
the attitudes even more hardened and less likely to be
amicably settled. The adversary method isapoor way
to resolve any matrimonial disputeand istheworst way
to resolvetheissues of custody and access. The best
way is, of course, not to make mediation or arbitration
contingent upon commencement of court action. A
practicebased on voluntary agreement between parties
whichwasdeveloped andisstill followedinthe Unified
Family Court and is also followed in many other
jurisdictions whereby in matters of (1) custody, (2)
access, (3) support, and (4) division of property, a
mediation service is provided BEFORE the
commencement of an application.
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Sections 3, 4 and 5 need no comment because either no
amendments are needed or because these sections do not
apply if referrals are to binding arbitration process.

Section 6.0 may be amended by adding the following:
"Similarly, an award of an arbitration shall also be filed with
the court whereupon it shall be deemed a judgement of the
Court and shall be appeal able on appropriate grounds."

A chart showing, in juxtaposition, a comparison of the
recommended A.D.R. by Arbitration procedures with the
existing Pilot Project A.D.R. by Mediation Procedures is
hereto attached, and set out on a separate sheet, for ease of
reference.

Importing Muslim Family Law via
Arbitration

Ass the chart indicates, our recommendation for Arbitration
constitutes a necessary part of the total package of A.D.R.
If the parties to the dispute are both Muslims, they may
include aclausein the agreement setting out the terms and
conditions of arbitration to the effect that they would like the
issues in dispute to be determined in accordance with the
principles of Islamic law. To dispel any doubts about the
enforceability of such aclause, | would like to very briefly
qguotefroman eleven-pagearticleby P.A. Buttar. Theauthor
has thisto say in his opening paragraph under the heading
of "Islamic Law as an Authentic Source":

On question of importing Islamic Law via
arbitration,determining whether suchlawisan
authentic source and reliance can be made on
it, | wish torely upon Texaco v. Libyan Arab
Republic, an award in an international
arbitration. [Texaco Overseas Petroleum
Company and California Asiatic Oil
Company v. The Government of the Libyan
Arab Republic, Prof. Dupny, sole arbitrator,
preliminary award given on 27 Nov., 1957,
Award onthe Merits, 19 January, 1977. cf. B.P.
Arbitration Case.]

The concluding paragraph states:

It seemsthat the Texaco case will go downin
history as the first to have recognised the
importance of the reliance upon the local law
particularly if it includes the Shari‘ah. Thisis
the starting point of anew era. Inmy opinion
thefollowing pointsmay bededuced fromthis
case:-



1. That Islamic law is a recognised
branch of law which can be relied
upon even in proceedings at the
international level.

2. That therefore Islamic law can be
imported into agreements referring
the dispute to arbitration.

3. Ifthereisnoambiguity asto thelaw
of aparticular Islamic country (or a
school of thought) it can be
invoked and relied upon by the
arbitratorto decidethe nature of the
dispute on merits'®



A Comparative Chart

A.D.R. Pilot Project Procedures (Toronto Region)

Existing Procedures (Mediation)

Recommended Procedures (Arbitration)

Step 1 I

Statement of Claim filed with Court

Step 1

Statement of Claim filed with Court

Step 2 |

Statement of Defencefiled

Step 2

OMITTED

Step 3 [

€] Referral to A.D.R. Centre
(b) Choice of:
(i) court-based A.D.R.
(ii)private A.D.R. (by agreement)
* placed on court file

Step 3

(a) Referral to A.D.R. Centre
(b) Choiceof:
(i) OMITTED
(ihArbitration Agreement
e Muslim parties agree to settle issues
in accordance with principles of
Idamic law
 relaxed rulesfor evidence
« placed on court file

Step 4 I Step 4
(@) Parties meet, confer for settlement (@) OMITTED
(b) failure to resolve, submit statement identifying (b) OMITTED

issues and reasons of failure

Step 5 I Step 5
Attend A.D.R. Session Attend Arbitration Session(s)
. presided by judge, or . presided by arbitrator selected from aroster
. Dispute Resolution Officer (under court maintained by Court

supervision)

Step 6 |

Record the outcome of Mediation

€)) Settlement filed with Court
« Court judgement given
* appedable
(b) If no settlement reached, proceed to trial

Step 6

Record the outcome of Arbitration
€)) Award filed with Court
» deemed Court judgement
» appedable
(b) OMITTED
(Award isfinal and binding on parties)
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Recommendation 3

Where uncontested petitions for divorce are by mutual
consent and signed by both the husband and the wife,
Marriage Officers appointed under theOntario Marriage Act
be given further authority to act as Divorce Officers to
solemnize divorces.

Procedures for solemnization and registration of divorceson
lines similar to those now in effect for marriages may be
prescribed by Regulations.

It is our submission that such a mechanism would go along
way in accomplishing most of the objectives, e.g.,
affordability, accessability, timeliness, efficiency, fairness
and reduction of caseload for the courts.

Muslim marriages, as well as civil marriages in Ontario, are
contractual in nature. It isan irony of our times that, while
entering into acontract is so easy, terminating it is not. To
avoid court entanglementsand the associ ated frustrations of
cost, delay, acrimony, etc., people are, as aconsequence, by
and large trying to stay away from the ‘officialdom' of the
‘marriagetrap' itself and thusavoid the hardships associated
with official divorce decrees. The tendency among the
religious community to be content with the religious
solemnization and completely ignore the requirement of
obtaining amarriagelicencefor registration of marriageswith
the government officesisgrowing at an alarming speed. The
popularity of common-law relationshipsis, of course, another
consequence of reaction to difficulties of termination of
marriages.

It isindeed a sorry state of affairs that governments of all
colours and stripes never seem to stop harping upon the
theme of the wonderful family unit and its social benefits of
cohesion, co-operation, sharing, sense of communal
responsibility, etc., etc. Y et not muchisdonetofacilitatethe
termination of the marriage process except for luke-warm,
half-hearted, piecemeal, bandaid efforts which always seem
to come too late anyway.

It isatragedy of our timesthat, whileall kinds of new familial
relationships are being created these days, no
encouragement seems to be offered to the so-called
‘conventional marriages or ‘conventional families.

Is it any wonder, then, that the kind of respect the laws, the
courts and the government institutions used to enjoy and
take for grantedischanging into absol utedisregard and even
contempt of the legal institutions of authority?

Simplifying the divorce mechanism would go along way in
restoring the values and traditions of the past years. Weare
not unaware of the insurmountable constitutional hurdles

andthe"No Trespassing" signsthat decoratethelength and
breadth of the federal-provincial jurisdictional landscape!

Recommendation 4

Disputes and mattersrelatingto M uslimintestate succession
be determined through arbitration, following procedures
suggested in our Recommendation 1.

Recommendation 5

Extend the Unified Family Court System to the whole
province. We are not the only organization at a loss to
understand how such a good idea has suffered the fate that
it has for such along time after proving itself to be the best
thing that has ever happened to the family law regime.

Public interest seems to take the back seat every so often
when things get bogged down into constitutional, federal-
provincial overlapping of jurisdictions.

Recommendation 6

In cases where uncontested joint petition for divorceisfiled
by mutual consent of both the husband and the wife, the
parties be permitted to waive the one-year separation
requirement, and the relevant legislation be amended
appropriately to give effect to thiswaiver procedure.

Recommendation 7

Asanalternative, someindependent adjudicativemechanism
be set up (by legislation or otherwise) on the lines of the
Trinidad and Tobago Marriage and Divorce Act.

A summary of the Act is provided herebelow, after
Recommendation 8.

For full coverage, the printed copy of the Act herein
enclosed as an appendix may be referred to.

Recommendation 8

As an aternative, provisions relating to marriage, divorce,
intestate succession may (by legislation or otherwise) be
incorporated into Ontario system of justice as a part
applicable only to Muslims. The regular family courts may
deal with all such matters. Thisis the method followed by



former British colonial countries (e.g., India, etc.).
Incorporation of Muslim and Hindu personal law into the
regular civil justice system of British India was initiated
during the early British rule and even now continues to be
used, basically in the same manner, in India, acountry of an
overwhelming 90 percent majority of non-Muslim popul ation
as against approximately 10 percent of Muslim population.
Formerly, appealsin Muslim law matters usedtogo (for final
determination) to the British Privy Council (Judicial
Committee) in London, U.K. That pretty littletreasure house
of Anglo-Muhammadan case law developed from Indian
appeals and also through precedents from other countries
where similar population spread prevailsis still available for
all who want to benefit fromit!

Muslim Personal/Family Law:
A Global Perspective

Muslim personal/family law is practised by over one billion
people throughout the world. This part of Shari‘ah (i.e., the
Muslim personal law) is recognized and implemented either
as an integral part of the judicial system of several non-
Mudim, or secular countries, e.g., India (non-Muslim
population: amost half a billion) or implemented in some
form or another for the benefit of their Muslim citizens.
Muslimlaw, infact, waswidely practisedin Eastern aswell as
Western Europe, even in times not all that distant from our
modern age.

Trinidad and Tobago
Muslim Marriage and Divorce Act

The American continent hasnot beenavirginterritory either.
Trinidad and Tobago of the South American continent have
had in place the Muslim Marriage and Divorce Act sincein
1961. A copy of that legislation isalso provided herewith as
Appendix C. A summary of theimportant points of the said
Act is set out here below:

Summary/Important Points:
The Muslim Marriage and Divorce Act
(Trinidad and Tobago)

o DIVORCE COUNCIL Sarecreated asindependent
adjudicative organizations to perform the
following, among other functions:

holding hearings (in camera; within 60 days)
determining a/l divorces when husband and
wife, both, are Muslim

issuing decrees nisi and making them absolute
(within three to nine months)

maintaining Muslim Divorce Certificate Book
and entering therein the Certificates
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transmitting Certificates of Divorceto Registrar General
of Muslim Marriages and Divorces (appointed by the
government)for enteringintheMuslim Divorce Register
maintained by him
other ancillary functions
determination of applications are final and conclusive
between parties
Each Divorce Council consists of three Divorce Officers,
one of whom abarrister or solicitor of three years' standing
acts as Chairman.

» DIVORCE OFFICERS (nho more than 15) are appointed by
government at the recommendation of three ‘Muslim
bodies named in the Act.

« EACH MUSLIM BODY (an independently and separately
incorporated association/organization consisting of local
Mudims who belong to such a body) recommends for
appointment by government three to five persons as
Divorce Officers.

Petitionsarefiled with one of thethree Muslim bodiesto

whom the petitioner belongs.

Secretary of each Muslim body isresponsiblefor:

- issuing acknowledgement of petitions with date and
time of filing endorsed thereon

- serving certified copy of application on spouse of
party filing application, and setting down time and
place of hearing.

» PRINCIPLES OF ISLAMIC LAW applied:
al applications are determined in accordance with
Idlamic law
Evidence: |slamic standard of proof followed; if ISamic
law silent on any point, civil law standard of proof
applied.

e HIGH COURT retains jurisdiction in matters of (a)
maintenance of wife and children and (b) custody of
children.

» ADVANCE RULINGmay be given onex-parte application
by intending petitioner who is in doubt asto sufficiency of
grounds for divorce; attendance not required.

« ON JOINT PETITIONS, no need for service of process on
anybody; hearing set down right away; decree nisi
pronounced only in presence of both spouses.

While the influx of Muslims of all colours and stripes has
changed the religious and secular landscape of many a
country of the American continent, Canada is no exception
to this continuing trend. Earlier we have given some
interesting statistics of distribution of Muslim populationin
theworld, which speak for themselves. |n Canada, estimates
of Muslim population run anywhere from three hundred
thousand to even five hundred thousand. No statistical
precisionisneeded really to seeand observewhat Knowlton
Nash has seen and observed after scaling 70,000 miles of



Canadian territory to talk to forty five different Canadians.
He states:

But while our national physique
boldly flourishes its self-
confidence, in dramatic contrast
our national psyche is fraught
with agonizing uncertainty aswe
face the clash of our old values
and new realities. Canada is a
profoundly different country
from the one Sir John A.
Macdonald brought forth. He
was midwife to a nation dual in
theory and predominantly British
in fact. Today, the children of
Britain are a shrinking minority,
duality is in question, and
multiculturalism is astride our
city streets.

Saddened Pessimism to
Cautious Optimism

WejoinKnowlton Nashinhisconclusionthat while, likehim,
we too began our search for avision of Canada as saddened
pessimists (in the year 1986 when the Zuber Inquiry Report
was underway), we end it as cautious optimists. In our
campaign and ensuing dialogue with fellow Canadians we
also discovered that we have something uniqueand precious
in this land in the northern half of north America. That
something unique and precious we find in the profound
grandeur, the noble integrity and the serene quality of
adaptability enshrined in our legal, judicial heritage.

Thehistory of Ontario courtsisa
history of constant change and
adaptation. Resistance to
change is aso a halmark of the
history of the Courts. Changes
which were considered too
radical ever to occur were
adopted, almost without a
murmur, a few years later. The
Ontario Courts have survived
because they have always
adapted themselvesto the needs
of the people.

And, this is how or why we find ourselves ending as
cautious optimists. Many things have changed between
1987, the year of the Zuber Report of the Ontario Courts
Inquiry and 1994, the year of Ontario Civil Justice
Review—changes for the better mostly.

It isour earnest hope, cautious optimist though we may be,
that the Task Force will see the wisdom or practical
expediency, or whatever one may call it, inherent in our
recommendation to adapt the A.D.R. Pilot Project to
accommodate the needs of the Muslim minority and other
minorities who care to avail themselves of the court-based
arbitration system operating with the special featuresthat we
have suggested. If we, i.e., both the Muslim community and
the Task Force and by extensionthegovernment of Ontario,
fail, then "a spark of hope, of humanity, will have sputtered
out."

Appendix A

What Islam Stands For

Before discussing thissubject in any detail it isnecessary to
understand what | slam standsfor and what ismodernity, that
is, what are its gains and ills, how it is influencing the
thinking of man, in what direction it is|eading mankind, and
whether it has ushered any happiness.

According to Islam, man isto be conscious of certain truths
of life and to think and act in conformity with them. These
verities are expressed in the form of afew doctrinal beliefsin
the unity of God, revelations of God brought to mankind by
achain of prophets, the last in the line being the Prophet of
Idam, the unity of mankind, accountability of one'sdeedsas
this life is not an end in itself but is a gateway to an ever-
lasting life of the Hereafter. It assertsthat the universeisnot
an accidental phenomenon nor its objects and forces came
into being by themselvesjust by passage of time, nor hasthe
universe been created in vain but for a definite purpose and
man, as viceregent of God, has to play a definite role in the
scheme of things.

Man's most fundamental belief is belief in one God, not a
vague, distant or amorphous being but an intensely real and
approachabl e though transcendental Being, the Creator and
Sustainer of the world, the most Compassionate and
Merciful,and Powerful, Omnipresent and Omni scient besides
whomthereisno other God, the Sovereign and the Supreme,
who is nearer to man than his jugular vein, who is All-
Knowingand Ever-Watchful, who encompasseth everything
but is Himself beyond all comprehension. [tsmonotheismis
universal, absolute and unconditional and every other belief
and every other doctrine flows from this concept.

Islamis not, however, only a spiritual attitude of mind or a
code of sublime precepts but is a self-sufficing orbit of



culture and a social system of well-defined features. It not
only undertakesto definethemetaphysical relationsbetween
man and his Creator and prescribes beliefs but it also lays
down rules of personal conduct and social behaviour. In
fact, it is an al-embracing code of life establishing,, on a
systematic and positive base, the fundamental principles of
morality and precisely formulating the duties of man not only
towards his Creator but also towards himself and his fellow
beings.

Its concept of life does not exclude notions of happinessin
the shape of material welfare in this world. It demands no
renunciation of theworld nor doesit prescribe austeritiesfor
spiritual purification. Itsconcept isenunciated inthe Quran.
"Our Lord gives us the good in this world and the good in
the Hereafter" (Quran 2:21). At the same time it does not
subscribe to materialistic trends but rouses in man a
consciousness of moral responsibility ineverything hedoes.
Thereis no sphere of activity of man which may be outside
the pale of Islamic morality.

The two fundamental factors which constitutethe essentials
of Idam are belief in God and righteous|iving in consonance
withit. Man hasadual responsibility to discharge. Thefirst
isthe duty he owesto God and the second is the obligation
to mankind. Theformer expressesitself in a process of self-
development, physical, intell ectual and moral, and thesecond
liesin developing a social conscience and consideration for
others. The two responsibilities are two facets of one and
the same attitude towards life.*®

Appendix B1

Muslims seek jurisdiction over family law
by Michael McAteer
Toronto Star, 30 May 1991

Canadian Muslims should have their own arbitration boards
to allowthem to govern themselves according to I slamic law
on such issues as marriage and divorce, a national Muslim
group says.

The Islamic arbitration boards would also deal with family
problems such as separation, inheritance, child support and
maintenance.

The 160-page report released yesterday by the Canadian
Society of Muslims says official recognition by municipal,
provincial and federal governments of Islamic arbitration
boards would only enhance Canada's cultural richness.

Thereport also calls for changes in provincia laws so that
Musdlims can redirect their educational tax dollarsto separate
Islamic schools with their own curricula.

Thereport says Muslims are free to start their own private
educational system but they are not permitted accessto their
public education taxes to set up their ownreligious schools.

Clearly, the report says, this points out that the religious
freedomof a great many Canadians, Muslims included, has
been "seriously circumscribed and inhibited.”

Other religious groups such as the Associated Hebrew
Schools and evangelical groups also seek authority to
redirect publicly paid education tax dollars into religious
schools. But Roman Catholics are the only religious group
in Ontario that now do so.

Society president Syed Mumtaz Ali told The Star that Islamic
arbitration boards would have jurisdiction only over those
Muslims who register themselvesaswanting to be governed
by Muslim law.

He said there would be built-in safeguards to ensure there
was no conflict with secular law.

Disputes would first go to a secular court that would turn
them over to the Islamic arbitration boards for aruling, and
the ruling would then be subject to the approval of asecular
court, he said.

Permitting alternative methods of resolving disputes in
matters of family-personal law would provide Muslims with
a"way of doing things that reflects fundamental aspects of
their sense of justice," the report says.

The Muslim group says the report, called Oh! Canada!
Whose Land, Whose Dream?, was written because the
Society believes"many of thepolitical practices, institutions
and processeswhich exist in Canadafall short of the promise
and potential that democratic theory has for meeting the
social and political needs of atruly multicultural society."

Mere tinkering with the Canadian Constitution will not serve
the best interest of Canada or Canadians, the report says.
Radicalreconstructionisnecessary but " suchreconstruction
must be built upon athoroughly democratic foundation."



The report, offered as a "constructive contribution to the
debate concerning constitutional issues facing Canada,"
deals with such subjects as democracy, sovereignty and
participation in amulticultural Canada.

Although Canada prides itself on being a nation in which
individuals arefreeto commit themselvesto areligion of their
choice without interference from the government, in practice
"thisis not alwaysthe case."

The report notes that following divine law is at the heart of
what being a Muslim means. That law allows a Muslim to
have four wives.

But Ali of Cooksville, aretired lawyer, told The Star there is
no push to amend Canadian law forbidding polygamy.

"Like other Muslims, when | cameto Canadaasan immigrant
and accepted citizenship | acknowledged that | would be
willing to be governed by the fundamental principles of this
country,” he said. "The practice of monogamy is a funda-
mental concept of this society.”

Appendix B2

Muslims propose their own set of laws
Bob Harvey, Religion Editor

Ottawa Citizen, 15 June 1991

The Canadian Muslims Society has put its finger on a sore
point for believersof many faiths: that provincial and federal
governments pretend to be religiously neutral while often
actively discriminating against believers.

In arecent brief, the Society cites the Constitution's state-
ment that Canadaisfounded "upon principlesthat recognize
the supremacy of God" but saysany official who tried to put
those principles into effect "would wreak upon himself or
herself the collective wrath of the gods and idols of secular-
ism."

Personal and family law is perhaps the most interesting area
cited by the Society as an example of how Muslims are
prevented from being able to realize Canada's promise of
religious freedom.

"Following divine law is at the heart of what being aMuslim
means...adhering to the various aspectsof |slamic and family
personal law are all acts of worship," saysthe Society's 160-
page brief on Canada's constitutional crisis.

Accordingly,theMuslim Society hasproposed that Muslims
who areinterested be permitted to set up, administer and pay
for their own system of family and personal law.

Anab Whitehouse, secretary-general of the Society, says
Muslims prefer their own system, because, for example, they
believeit'smorefair towomenin casesof divorce, permitting
them to retain al property or other material wealth acquired
during the marriage. Canadian laws require couples to split
their assets.

Whitehousesaid similar systemsalready exist for Muslimsin
India, Greece and Y ugoslavia.

He says other communities in Canada— some groups of
Jews, and native peoples—would also like control over
certain aspects of law. But he saysthere's no reason to fear
such freedoms for minorities would result in chaos.

"l don't think you're going to have millions of people
running to do this, and it would in fact take a load off the
court system and cost the governments less money."

Whitehouse says there's a division of opinion within the
Muslim community asto whether it should seek permission
for polygamous marriages. He said the Muslim Society also
recognizes that "there will have to be some sorts of compro-
mises."

Another example of discrimination against believerscited by
the Muslim society isthat of public funding of education.

"A supposedly neutral state has made it a matter of law,
practice and convention that the public education system,
despite being funded by Muslim tax money, cannot accom-
modate an |slamic education."

Canadamust critically examine the process by which Roman
Catholics have been singled out as the only religious
community that "has access to public money to promote an
educational process that does reflect the community's
religious values and practices."

"In the barnyard of democracy, all animals are equal, but
some are more equal than others,” saysthe Society's brief.




Appendix B3

Multiculturalism would be defeated in a vote
(Appeared in Toronto Star, June 7, 1991)

Re: the article, Muslims seek jurisdiction over family law
(May 30): SotheCanadian Society of MuslimssaysMuslims
should have their own boardsto govern themselves accord-
ingtolslamiclaw. Reconstruction of the Canadian Constitu-
tion must be built upon a democratic foundation, as Syed
Mumtaz Ali says.

Let meinform Ali that he is a Canadian now, and
multiculturalism was not democratically introduced. Like
many objectivesof thenew politically correct movement, this
ideawould be defeated if put to avote.

Criticism of any of theseideasis met with aggres-
siveintimidation and agovernment willing to pander to these
groups to stay in power. When you come to Canada, you
assimilate the rules, routines and traditions of this country.
If you wish to maintain your own culture, pay for it yourself.

STEPHAN RYAN
Scarborough

Appendix B4

Democracy embraces multiculturalism
(Appeared in Toronto Star, June 19, 1991)

Stephan Ryan'sletter (June 7) contendsthat multiculturalism
"would be defeated if put to avote." He also maintainsthat
"multiculturalism was not democratically introduced.”

The demographics of Canada have changed substantially
during the last 30 or 40 years. The people of Anglo-Saxon
ancestry are now one of many minoritiesin Canada. Canada
belongs to all of its citizens—a citizenry made up of many
minoritiesthat collectively form one Canadian people.

We aso might point out that even if multiculturalism were
merely amatter of "a government willing to pander to these
groups to stay in power" (which we do not believe is the
case), this constitutes a prima facie case for contradicting
Ryan's contention that theideaof multiculturalismwould be
defeated if put to avote. If these groupshave enough power
to keep governmentsin power, then they also have enough
power to vote in favour of multicultural policies.

Second, democracy isnot just about theideaof mgjority rule.
Demaocracy is also about rights, freedoms, justice, equality,
duties, responsibilities and a number of other principles or
values which point to the fundamental importance of the
integrity and worth of every human being in Canada.
Moreover, thisis a worth which is entirely independent of
considerations of race, ethnic origins, religion, age, sex or
SOCi0-economic status.

Finally, Ryan states. "When you come to Canada, you
assimilate the rules, routines and traditionsof thiscountry."
In point of fact, as citizens of Canada, we have done pre-
cisely what Ryan suggests.

We believe that among the many beautiful aspects of
democracy are its capacities for change, flexibility, fairness
and accommodation of a spectrum of possibilities and
perspectives. Democracy has not produced, sofar, aperfect
society. Instead, democracy isaprocesswhichisdedicated
to acontinuousattempt toimprovethe quality of lifefor both
individuals andthecollective. Part of thisprogressive search
for discovering better, more equitable ways of doing things
is to provide peoplewith avariety of choiceswhich are more
suited to their individual and collective needs. Wedon't see
how Ryan could object to our using democratic methods to
seek democratic solutions to our problems.

SYED MUMTAZ ALI
President

Canadian Society of Muslims
Toronto

Appendix B5

Minister of Multiculturalism and Citizenship
Ottawa, Canada K1A OM5

July 26, 1991



Mr. Syed Mumtaz Ali, President
Canadian Society of Muslims
P.O. Box 143

Station "P"

Toronto, Ontario

M5S 257

Dear Mr. Ali:

I want you to know how very much | enjoyed your letter a
few weeks back in the Toronto Star, in responseto the | etter
from Stephen Ryan. Y our comments and arguments were
reasoned, clear, accurate and succinct. In short, it was a
tremendous letter and | congratulate you onit.

Y ou are absol utely right that our country and our society are
changing. And they will continue to change as wewelcome
new citizens from around the world. But that does not mean
Canada will lose or change the values and ideals we have
traditionally associated with this country. On the contrary,
it is precisely those values, what Canada standsfor, that has
attracted those newcomersto us.

If Canada's multicultural policies ever were designed to buy
political support they are not today; and have not been for
some while. Their purposeis not to divide Canadians but to
bring them together, by eliminating the barriersto equality of
opportunity and participation in our society. By so doing,
multiculturalism helps make it possible for all our citizensto
identify with those values we proudly call Canadian.

Again, let me say yourletter wasareal lift and | hopeyouwill
continuetowriteand speak out on behalf of multiculturalism.

Sincerely,
Gerry Weiner

Appendix B6

Hon. Frank McKenna
Premier

New Brunswick

P.O. Box 6000

Fredericton, New Brunswick
Canada E3B 5H1

Td: (506) 453-2144
Fax: (506) 453-7407

June 13, 1991

Mr. Syed Mumtaz Ali
Canadian Society of Muslims
P.O. Box 143, Station P
Toronto, Ontario

M5S 257

Dear Mr. Syed:

This is to thank you for the copy of Oh! Canada! Whose
Land, Whose Dream? which you recently forwarded to my
office.

| have had a chance to peruse the document, which con-
tained agreat deal of interesting material. It ishearteningto
see that the Canadian Society of Muslimsistaking an active
interest in building a stronger, more united Canadafordl its
peoples and cultures.

| truly appreciate your taking the time to keep meinformed.

Sincerely,

Frank McKenna

Appendix B7

Office of the Government Leader
Government of the Northwest Territories
P.O. Box 1320

Yéelowknife, N.W.T.

Canada XIA 2L9

Facsimile (403) 873-0110

June 26, 1991

Mr. Syed Mumtaz Ali

President, Canadian Society of Muslims
Box 143, Station P

Toronto, Ontario M5S 257

Dear Mr. Ali:

The Government Leader, the Honourable Dennis Patterson
has asked me to thank you for your letter of May 24, 1991



and for providing him with a copy of the report Oh Canada:
Whose Land, Whose Dream?

Mr. Patterson's recent travelling schedul e and the upcoming
resumption of the Legislative Assembly has not permitted
him to do a complete review of the document. He has
however briefly reviewed the document and hasdirected that
the report be sent to our Minister of Justice who is dealing
with the constitutional matters for this government.

In addition, Mr. Patterson commends you for your effortsto
share these with political leaders across Canada.

It isobviousthat you are a concerned Canadian and if other
Canadians display such a spirit we will al realize how
fortunate we are to be part of such a wonderful country.
There are many issues to be resolved, however Canada is
worth every effort. Thoughtssuch asyourswill enableusto
develop astronger Canadafor all citizens.

Thank you for sharing your viewswith usand our very best
wishes for continued health, happiness and success.

Sincerely,

Ernest L. Comerford
Executive Assistant
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Province of British Columbia
Office of the Premier

Parliament Buildings

Victoria, British Columbia V8V 4R3

July 5, 1991

Mr. Syed Mumtaz Ali
President

Canadian Society of Muslims
P.O. Box 143, Station P
Toronto, Ontario

M5S 257

Dear Mr. Ali:

Thank you for your letter of May 22, 1991 in which you
enclose a copy of your Society's Report, Oh! Canada:
Whose Land, Whose Dream! My colleagues and | will
consider withinterest the perspective and recommendations
included in your Society's Report.

The British Columbia Government supportsyour view that
awide ranging public dialogue onthe Canadian federationis
necessary. Asyou may be aware, the Legislative Assembly
of British Columbia has recently approved the Government's
motionto establish aSel ect Standing Committee on Constitu-
tional Matters and Intergovernmental Relations. This
Committee will continue the process of consultation with
British Columbians on these important issues thereby
allowing residents to have meaningful inputinthe Constitu-
tional reform process.

Again, thank you for writing and providing mewith acopy
of your report. | appreciate receiving your organization's
thoughtful contribution to thisimportant debate.

Sincerely yours,

Rita M. Johnston
PREMIER

Appendix B9

Manitoba Constitutional Task Force
Chairperson: Prof. Wally Fox-Decent
4th Floor, Woodsworth Building
405 Broadway

Winnipeg, Manitoba R3C 3L6



Telephone (204) 945-1658
Fax (204) 945-1662

June 26, 1991

Syed Mumtaz Ali

President

Canadian Society of Muslims
P.O. Box 143, Station P
Toronto, Ontario M5S 257

Dear Mr. Mumtaz Ali,

I am writing to acknowledge receipt of your letter and
attached document dated June 5, 1991, forwarded to me by
the Premier of Manitoba.

Thank you for sending your report, Oh! Canadal Whose
Land, Whose Dream. It is an interesting analysis of all
aspects of the Constitution.

| believeitisimportant that the communication linesbetween
different organizations, such as ours, remain open to permit
the free passage of ideas and concerns across provincial
borders. Thus, | have ensured that the Canadian Society of
Muslims has been placed on our mailing list for receipt of our
final report.

Thank you once again for your interest and for sharing your
views on Canada's Constitution with us here in Manitoba.

Y ours sincerely,
Wally Fox-Decent

cc: Honourable Gary Filmon
Premier of Manitoba

Appendix B10

Muslims Propose Muslim Personal Law in
Canada

by Siddig Osman Noormuhammad

Afeature article from IQRA, the Islamic Journal of
Nairobi, Kenya, East Africa

The Canadian Society of Muslimshasmade avery important
and monumental contribution to the ongoing process of
constitutional reform in Canada. Recently, it presented a
thoroughly researched, passionate and detailed 160-page
report on how to enhance participatory democracy in
Canada. The gist of the report isthat Canadaisarepresenta-
tive democracy but if Canadians made an effort, they can
develop a model of participatory democracy that would be
admired by the rest of the world. The report gives concrete,
practical, in-depth, far reaching and many a times brilliant
ideas on how such participatory democracy can be achieved.
It putsforward the principleof ‘"Diversity of Equality’ which
gives people real freedom of choice. Instead of governing
people with amonoalithic set of laws, "Diversity of Equality"
"permits people to choose, from among aset of alternatives,
thosepossibilitieswhich aremost conduciveto, and congru-
ent with, their needs, interests, capabilities and resources.
Furthermore, the set of alternativesisnotimposed on people,
but can be developed in conjunction with the individual's
participation in the structuring of those alternatives" (p. 52).

Hence, if Native peoples of Canada are to be given equality
of treatment, they should be permitted autonomy in the
mannerinwhichthey conduct their affairsamong themsel ves
and with the rest of Canada. Similarly, if Muslims are to be
accorded equality of treatment, they should be permitted to
be governed by Family Law and Personal Law, and their tax
monies should be used to set up and run Muslim schools
just as tax money of Catholics is used to set up and run
Catholic schools.

Inthewordsof thereport, "... although many different ethnic
groups and races are represented within Islam, as Mus-
lims—as thosewhofollow thelslamicreligioustradition—all
these various ethnic groups and races are one people. Asa
people, Muslims feel there are a number of ways in which
their reality as a peopleis marginalized, if not denied, by the
present constitutional arrangement ...

"Religionisnot just amatter of having places of worship or
having particul ar beliefsor values. Religionisal so amatter of
putting into practice what one believes ...



"... Public education cannot teach, say, a Muslim child to
know how to beagood Muslim. In addition, public education
cannot actively assistaMuslim child to establish an Islamic
identity or to adopt an Islamic way of life. Public schools
cannot do this becausethey havevirtually no expertisein, or
understanding of, what Islam involves. They do not teach
Arabic or the Qur'an or the Sunnah (Practices) of the Prophet
Muhammad (peace be upon him); nor do they teach Shari'ah
(Idamic Law); nor do public schools have the capacity to
help theindividual learn how to put all of thisinto practiceon
aday-to-day basis.

"... Muslims are free, of course, to begin their own educa-
tional system, but they are not permitted to have access to
thetaxeswhichthey contributeto the government in order to
be able to use that money for the purposes of religious
education. But Cathalics are allowed this privilege. Hence,
saysthereport, "in the barnyard of Canadian democracy, al
animals are equal, but some are more equal than others" (p.
104).

On Family and Personal Law, the report has thisto say:

" Another example of how Muslimsare prevented from being
ableto realize the promise of religious freedom concernsthe
area of Muslim family and personal law. This area covers
issues such as marriage, divorce, separation, maintenance,
child support and inheritance ...

"Muslim personal/family law is not an arbitrary afterthought
that has been tacked onto Islamic religious beliefs and
practices. Such law is rooted in, and derived from, the two
most basic sources of Islamic Law, namely: (@) the Qur'an
(the Holy Book of God's Revelation), and (b) the practices
and teachings of Prophet Muhammad (peace beuponhim) ...

"In point of fact, the implementation of Muslim per-
sonal/family law would not entail sacrifices or hardships for
anyone....

"Theirony of this situation is that the principles, methods,
values and safeguardsinherentin|slamicfamily/personal law
are every bhit as sophisticated as anything in the Canadian
legal system. Infact, many aspects of Canadian law dealing
withissuesof personal/family law have begun, only recently,
to put into practice what has long been an integral part of
Idamic Law. For example, the easing of restrictions with
respect to divorce, which have been introduced into Cana-
dianlaw just afew years ago, have been apart of Islamic Law
for more than 1400 years' (p. 109).

"Some people may have reservations about the foregoing
possibilities, feeling that if such recognitionweregiven, then
one is inviting anarchy and chaos into our Society. This
could be the case, or, so the argument might claim, because
legal authorities and governments would no longer have
control over what Muslims do in the areas covered by

personal/family law. Moreover, what if problemsaroseduring
the administering of such a system? How would they be
handled?

"... While problems undoubtedly will arise, it is rather
paternalistic ethnocentrism, which supposes that Muslims
are not capable of resolving, within the limits of human
capacity to achieve such things, their own problemsinways
that utilise values, beliefs, principles and practices that
exhibit integrity, responsibilities, fairness and wisdom.

"All kinds of organizations, institutions, administrative
tribunals, universities and colleges are permitted to run their
own internal affairs with little or no interference from the
courts and the government. Canadian society has not disin-
tegrated as aresult of this" (p. 111).

It iswith suchreasoned argumentsthat the Canadian Society
of Muslims has proposed Islamic education and Muslim
personal law in Canada.

The annex to the report puts forward numerous specific
proposals on topics such as Rights and Duties of Care, the
Senate, the House of Commons, Declaration of War, Election
Reform, Recall Procedure, Referendum, the Use of Polls,
Native and Aboriginal Peoples, Amending the Constitution
and Legal Rights.

Those who are intellectually honest will giveseriousconsid-
eration to this report, whether they are Muslim or non-
Muslim, asit is helpful to Canadain general and Muslimsin
particular.

Theideas contained in the report were first put forward on
the occasion of Milad-al-Nabi in Toronto in 1990 by the
President of the Canadian Society of Muslims, Syed Mumtaz
Ali, himself a barrister and solicitor, who follows in the
footsteps of his Murshid Al-Marhum Dr. Qadir Baig, may
Allah Subhanahu, Wata-ala raise his dargjat, Aameen. The
Secretary-General of the Society, Dr. Anab Whitehouse,
received his Shahadat, that is, converted to Islam, at the
hands of Dr. Qadir Baig. Muslims of Toronto fondly remem-
ber Dr. Qadir Baig as a pious Sufi who formed the Canadian
Society of Muslims and was the first Imam of the Jamia
Mosque of Toronto. Among other functions, The Canadian
Society of Muslims holds its Annual Urs of Sultanul Hind
Maulana Moynuddin Chisti, may we all benefit from his
barakah, Aameen. And may Allah give success to The
Canadian Society of Muslims in all their endeavours,
Aameen.
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Separate Muslim Law?



Toronto Star Editorial, 24 June 1991

A recent call for a Muslim personal and family law is

guestionable and may not even be needed by Muslims.

Therecommendationispart of aconstitutional proposal
by the Canadian Society of Muslims of Toronto.

It isthe first group in North Americato ask for officia
recognition of the detailed Islamic code of daily conduct.

The codeisthe law in such states as Saudi Arabia, Iran
and Pakistan. Other Muslim states, or stateswithbigMuslim
populations, havetried to marry western and Islamicjuridical
practices. They'vefound it achallenge:

. Polygamy. While Muslims are theologically split on
whether men can havefour wives, 99.9 per cent practice
monogamy. Still, the ruleruns afoul of secular laws.

. Divorce. |slam bestows many rights for women—the
right to property, to dictate the terms of marriage, to
initiate divorce. But aregressive interpretation of the
code has often meant male chauvinism, not unlike in
other cultures.

. Inheritance. Thisislessdifficult, since those wishing
to obey the Islamic law can do so through a will, so
long asit is not contested later in a secular court.
Sincethe Society of Muslimssaysit acceptsthefederal

law on monogamy, and indeed the supremacy of the secular

law, where isthe need for a separate Muslim law?

Neither the Society, asmall group, not itsviews may be
representative of Canada's 275,000 Muslims. Their main
associations have not contemplated such a separate law.

A country isdefined by its laws. A Canada governed
by a different set of laws for every religious minority that
wanted one could be anation in judicial chaos.
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